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'THrr millions of property daily circulating in 
bills of exchange and promiſſory notes, wherewith 
every man in any way of buſineſs or calling muſt, 
in ſome degree, inevitably be concerned; as hereon 
the ſupport and exercife of trade and commerce, both 
at home and abroad, is continually depending : and 
the numerous fuits commenced and profecuted in 
the courts of law even within thoſe laſt twenty years, 
for determining the properties, nature, and. effects, 
of paper credit, are indiſputably loud calls for a 
work of this kind. And, as a deficiency in the know- 
ledge of this branch of juriſprudence has proved not 
only injurious, but fatal to many, the utmoſt care is 
here taken to elucidate the law relative hereto, and 
render the ſame clear and comprehenſive. 


Ax with a due ſenſe of the important ſubjects 
contained in thoſe ſheets, great care has been taken 
in thoroughly digeſting, and properly authenticating 
the ſame, with references to the beſt and moſt recent 
authorities; the like precaution being here taken 
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which the author took in compiling his work, en- 
titled, © The Law's Diſpoſal,” particularly the 
ſeventh edition, wherein he endeavoured to lay down 
the law with more clearneſs and perſpicuity than in 
his former editions, and to render the ſame perfectly 
comprehenſible to perſons who might have but little 
or no previous knowledge of law books; and ſimilar 
to his proceeding therewith, and ſhewing in a plain, 
clear, and familjar manner, who would be entitled to 
an inteſtate's eſtate and effects, by the laws of Eng- 
land, and ſome prevalent cuſtoms; and the ſure and 
ſafe methods to be purſued by teſtators in forming, 
and executors performing their wills; with a variety 
of forms for enabling every man accurately to make 
and alter his own will; and plain directions for 


executors proving and executing the ſame with the 


utmoſt ſafety to their own eſtates ; and for both their 
and adminiſtrators proceeding to obtain probate of a 
will or adminiſtration from the prerogative court, 


| when reſiding at any or * moſt ain part of the 


nation. 


HRE he has proceeded on the law relative to bills 
of exchange and promiſſory notes, tracing it from 
its origin, and progreſſively explaining the ſame, with 
a view to furniſh the reader with a perfect know. 
ledge thereof, and the cuſtom of merchants concern- 
ing thoſe bills and notes; and thereby to enable 
perſons concerned either in drawing, accepting, in- 
dorſing, negotiating, diſcounting, or taking the ſame 
in payment, to act with the utmoſt propriety and 
fafety to their credit and property. 


P R E- 


PR-REF- A:CE 


TO THE 


SECOND EDITION. 


— — o —— 


Tux numerous momentous points in litigation 
concerning bills of exchange and promiſſory notes, 
ſince the firſt impreſſion of this work was publiſhed, 
rendering a full and accurate account of the law con- 
cerning them wholly impracticable, occaſioned a 
delay till now of this edition, notwithſtanding the loud 
call for the ſame; and conſequently obſtructed the 
executing our deſign of furniſhing gentlemen of the 


pProfeſſion, merchants, bankers, and traders in general, 


with ſuch a full and perfect detail of the law relative 


to thoſe bills and notes, and divers other commercial 


concerns, as 1s here attempted, by numberlefs addi- 


tions to, and improvements on the firſt impreſſion, as 


well with reſpect to thoſe bills and notes, as to evi- 
dence on a trial by jury, and other important points 
pertaining to trade and commerce ; with a view to 
give the reader a full information of the law as it now 
ſtands in all its particulars concerning thoſe negotia - 
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ble inſtruments, and likewiſe to guard commercial 
men in their general and moſt uſual courſe of trade 
and dealings; as in making contracts and vending 
goods, againſt loſſes and misfortunes which too fre- 
quently happen through ignorance of the law as to 
thoſe particulars, and of what is requiſite for ſecuring 
debts and obtaining the ſame when ſued for; and 
alſo to guard them with reſpect to partnerſhips, in 


which many through a deficiency of knowledge of 
what conſtitutes a partnerſhip, have unwarily been 


involved to their utter ruin; as thereby rendering 
themſelves liable to debts contracted: to obviate 
which we have here, after attending to the acts of one 
partner binding the others, ſhewn how a man may 
be conſtituted a partner by lending money to a trader ; 


by joining in buying and ſelling particular goods, 


and how partners may be ſued*, 


AxD, as well for rendering the ſubjects perfectly 
intelligible to thoſe unacquainted with the ſyſtem of 
our law, and the technical terms and phraſes uſed 
therein; as alſo for furniſhing the reader with a 
general view of the proceedings in an action at law; 
we have briefly deſcribed the mode of commencing 
and proceeding in perſonal actions, from commence- 
ment of the ſuit, to judgment and execution thereof; 
whereby the import of a great variety of the Iaw 
terms and phraſes here uſed is fully demonſtrated *; 
and a definition of various others are frequently given 
as they have occured; and for defining others, notes 


are added at the bottom of different pages. And 


See page 120 to 124. » Page 250 to 25). 


that, 
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that thoſe terms and phraſes which would not 
admit a definition immediately as they occurred, may 
be readily diſcovered, the ſame are ranged in the 
alphabetical index, whereto recourſe being had their 
import will eaſily be found. 


Wir the divers other additions and improve- 
ments here made relative to the law concerning bills 
and notes, is deſcribed various frauds and forgeries 
that have been practiſed therewith, and the puniſh. 
ments for the ſame; and enlargements made, on 
ſhewing how an innocent holder may recover on a 
ſtolen or forged bill*; and how bills and notes may 
with ſafety be diſcounted, or taken in the courſe 
of trade, and intereſt immediately calculated, by 
tables here laid down. The mode of proceeding 


againſt the different parties thereto by action at 


law, with forms of declarations, and directions for 
ſtating the plaintiff's complaint therein. What 
proof is requiſite in an action againſt the different 
parties to a bill or note ; and what defence defendant 
may ſet up to the adion . The ſatisfaction that may 
be had by ſuing on a bill or note. By proving ſame 
under a commiſſion of bankruptcy; circumſtances 
under which a bill or note will or will not be ad- 
mitted to be proved ; how holder may prove where 
the bill or note is unexceptionable, and how where 
reccived a part before or after having proved ; what 
intereſt is allowed under a commiſſion, and what 


f Page, 214 to 224. 


4 P 9 6 to 177» 
ed 77 s Page, 227 to 233. 


Page 178. 
Page, :98 to 213. 
coſts 


coſts and charges accrued or incurred by a bill or 
note may be proved. a 


Fzxom what is premiſed, it may be obſerved, that 
this edition contains near double the quantity of the 
firft impreſſion ; and as in the preface to the ſeventh 
edition of the author's work, entitled © The Law's 
Difpoſal*”” (heretofore attended to in the former pre- 
face) it was mentioned that he had there made digreſ- 
fions, by frequently attending to divers momentous 
points, more immediately relating to the buſineſs of a 
conveyancer, than ever was attended to in any other 
work wrote on wills and teſtaments; ſo here in 
treating on the law as it pertains to bills of exchange, 
promiſſory notes, and evidence, he has made frequent 
digreſſions from the particular ſubjects, and pointed 
out a variety of circumſtances for guarding commer- 
cial men, in their general and moſt uſual courſe of 
trade and dealings; and hereon as well as on the 
bufineſs of conveyancing, hath lately raiſed a ſuper. 
ſtructure, and enlarged on what is touched upon here 
and in the Law's Diſpoſal;“ by a treatiſe entitled 
* THE TRA DER'Ss and ConvEyYANceRr's Guips and 
4 Guaxn,” which vill be 8 as expeditious 
as poſſible. | 


City Roap, MoorrisgiDs, 


Feb. 1793. 


Page, 237 to 245, 


TO THE READER. 


F OR preventing reperition in the following ſheets, 
references are occaſionally made to the chapters, 
ſections, and paragraphs ; and for a ready diſcovery, 
the chapters and ſections are inſerted at the top of 


every page. For a general view and diſcovery of 
the different ſubjects, the contents are enlarged upon 
at the beginning of each chapter; and for a diſcovery 
of particulars, recourſe may be had to the alphabetical 
index, 
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e 
Of the Origin and Properties of Bulls of Exchange and Promiſſory 


Notes. The Stamps whereon they are te be written or printed. 
Letters containing Agreements being exempt from $tamp Duty. 


N the firſt ſection of this chapter we ſhall give the reader a 
brief deſcription of the origin and properties of bills of ex- 
change and promiſſory notes. In 11. a conſpicuous view of 
the ſtamps whereon thoſe and receipts are required to be written 
or printed, with a copious abſtract of the ſtatute 31 Geo. III. 
c. 25. requiring the ſame. In 111. a copy of ſtatute 23 Geo. 
III. c. 51. by which certain letters, containing agreements, are 
exempt from ſtamp duty. 


$ 1. BILLS of Exchange are of great antiquity, and are eſta- 
bliſhed by the cuſtom of merchants, which. is part of the law ot 
this realm*. Jill very lately thoſe bills were written or printed 
on unſtamped paper, but now are required, under certain penal- 
ties, to be on ſuch ſtamps as the legiſlature has appointed, as 
will be ſeen in the following ſection, The form of the bill is 
like that of an open letter of requeſt, written on a piece of 
paper, commonly long and narrow, from one man to another, 
deſiring him to pay a ſum of money named therein to a third 
perſon on his account; by which means a man at the moſt diſ- 
tant part of the world may have money remitted to him from 
any trading country. "This method is of great antiquity, the in- 
vention whereof being when the Jews were baniſhed out of Gui- 
enne in 1287, and out of E in 1290 ; when the more ea- 


bly 


2 Law's Diſpoſal, 230, 
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ſily to draw their eſſects out of France and England into thoſe 

countries, in which they had choſen to reſide, they purſued this 

method, which ſoon after became of general uſe. In common 

ſpeech, ſuch a bill is frequently called a draught, but a bill of 
exchange is the more legal as well as mercantile expreſſion. The 
perſon who writes it is called, in law, the drawer, and he, to 
whom it is written, the drazwee z and the third perſon, or negoti-, 
ator, to whom it is payable (whether ſpecially named, or the 
bearer, generally) is called the payee. | 

T HOSE bills are either foreign or inland; foreign, when drawn 
by a merchant reſiding abroad upon his correſpondent in England 
or, vice verſa; and inland, when both the drawer and drawee 
reſide within the kingdom. Formerly foreign bills of exchange 
were more regarded in the eye of the law than inland ones ; 
but now, by ſtatutes ꝙ & 10 W. III. c. 17. and 3 & 4 Anne, 
c. 9. inland bills of exchange are put upon the fame footing as 
foreign ones, what was the law and cuſtom of merchants with 
regard to the one, and taken notice of merely as ſuch, being, by 
thoſe ſtatutes, expreſsly enacted with regard to the other“. 
However, in ſome reſpects, a difference between them ſubſiſts, as 
will be ſeen hereafter in C. III. S II. par. I. 

PROMISSORY notes, or notes of hand, are a plain and direct 
engagement in writing, to pay a ſum of money ſpecified at a time 
therein limited to a perſon therein named, or to his order, or to 
the bearer at large, and are made negotiable by ſtatute 3 & 4 
Anne, c. 9. concerning which, particular mention will be made 
in our two enſuing chapters. Thoſe notes, as well as bills of 
exchange, are, as before hinted, to be on paper, vellum, or 
parchment, ſtamped with ſuch ſtamps as the legiſlature hath 
lately required, as is demonſtrated in the following ſection. 


Sir. BY STATUTE 21 Geo. III. c. 25. is repealed the 
ſtatute of 23 Geo. III. c. 49. and it is hereby enacted, that from 
and after the 1ſt of Auguſt 179x, all the ſeveral rates and duties 
thereby impoſed ſhall ceaſe, and that then all the powers and au- 
thorities given or granted by that, or any ſubſequent act relating 
to the ſaid rates and duties, for levying, raiſing, or accounting 
for the ſame, and all penalties and forfeitures relating thereto ſhall 
allo ceaſe; fave as to any arrears, and the powers, proviſions, 
and remedies for recovering the ſame. ſect. 1. | 


SECTs 2. That from and after the 1& of Auguſt 17971, for 


every piece of vellum or parchment, or ſheet or piece of paper, 


upon which any bill of exchange, draft, or order for the payment 

oft money on demand, ſhall be engroſſed, written, or printed, 

8 | where 
b 2 Bla k. Com. 467. 
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rinted, 


5 
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where the ſum expreſſed therein, or made pay able thereby; ſhall 
amount to 405, and ſhall not ez ceed 51. 55, ory ſhall be s. 4. 


charged a ſtamp duty of - O 3 
Where ſuch ſum ſhall exceed 5l. 58. and not 2ol. 0 6 
Where it ſhall exceed zol. and not gol. 9 9 
Where it ſhall exceed 30l. and not 100l. 1 8 
Where it ſnall excecd 1ool. and not 200l. 3 


That the ſame. duties (hall be paid for promiſſory notes payable to 
the bearer on demand, which may be r:-i/jucble from time ts 
time, after payment at the place where fir/t I ed, in manner 
herein after direQed (in ſect. 7.), but not otherwiſe, 

For every ſuch note which may be re-iflued from time to 
time, after any payment at the fame place, or any other place 
than where the ſame was firſt iſſued in the manner herein-after 
directed (in ſect. 8.). Where the ſum made payable there- 5. d. 
by ſhall not exceed $1. 58. ſhall be a ſtamp duty of © 6 

Where ſuch ſum ſhall exceed 51. 5s. and hot 30l. 1 0 

For bills of exchange, drafts, or . Pa yable otherwiſe than 
on demand; and all promiſlory, or other notes payable otherwiſe 
than to the bearer on demand, Where the ſum made payable 
thereby ſhall amount to 40s. and not exceed got {hail be 5. d. 


a ſtamp duty of | oO 6 
Where ſuch ſum ſhall exceed 30l. and not ol. 0 9 
Where it ſhall exceed Jol. and not 100l. WW 
Where it ſhall exceed 100l. and not 2909). "TM 


For bills of exchange, promiſſory, or other notes, drafts, or 
orders, pavable n demand, 91 otherwiſe, Where the ſum ex- 
preſſed therein, or made payable thereby, ſhall exceed 2001. s. d. 
{hall be a ſtam> duty of 2-2 

All which rates and duties ral be payable and paid hy the 
perſon or perſons reſpectively making or ſigning ſuch bills of 
exchange, promiflory notes, or other notes, dralts, or orders. 
SECT. 3. [ Conceriiing Foreign Bills. Nothing in this act con- 
tained ſhall extend, or be conſtrued to extend, to charge any fo- 
reign bill of exchange, which ſhall be dravn in ſetts, accord- 
ing to the cuſtom of merchants, with any higher ratè or duty 
than the rate following; viz. Where the ſum expreſſed in ſuch 
bills, or made payable thereby, ſhall not excced 100). there 5. d. 
{all be charged a ſtamp. duty of - - 0-6 

Where ſuch ſum ſhall exceed 100). and not 200l. 0 9 

Where it ſhall exceed 2901, 

Provided that every bill of each ftt of ſuch bills ſo 3 Nha! 
be charged, and every ſuch bill is hereby declared to be chargeable 
with the like duty, according to the fate above- mentioned. 

[This duty on foreign kills is required on thiſz drawn in 

reat Britain upon fereign countries, Btils drawn in fetts are 


treataſ on in C. III. § II. par. 85 ; 
SECT. 4, 5s 


g Chap. I. Fri. 3 
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SECT. 4, 5. [ Drafts on Bankers, Bank Votes, and Bills, ex- 
empt from Duty. ] Nothing in this act contained ſhall extend, or 
be conſtrued to extend, to charge any draft or order for the pay- 
ment of money to the bearer on.demand, bearing date on or be- 
fore the day on which the ſame ſhall be 'iſſued, and at the place 
from which the ſame ſhall be drawn and iſſued, and drawn upon 
any banker or bankers, or perſon or perſons acting as a banker 
or bankers, and reſiding and tranſacting the buſineſs of a banker 

© bankers, within ten miles of the place where ſuch draft or 
| 1 ſhall be actually drawn and iſſued. 
| And all notes and bills whatſoever, which ſhall be iſſued by or 
on account of the governor and company of the bank of England, 
ſhall be freed and exempted from all and every the ſtamp duties 
herein-before impoſed, upon the terms and conditions, that the 
ſaid governor and company ſhall pay, into the receipt of his Ma- 
jeſty's Exchequer at Weſtminſter, the full annual ſum of 42,0001. 
by equal halt- yearly payments, to be made on or before the 10th 
day of October, and the 5th day of April in every year; the firſt 
payment thereof to be made on or before the 10th day of October 


1791. 


— — 


SECT. 6. [ Perſons drawing Bills, Sc. contrary to this Af, ta 
be anfwerable for the duty.] It any bill of exchange, promiſſory 
note, or other note, draft, or order, for the payment of any ſum 
or ſums of money amounting to 408. or upwards, by this act in- 
tended to be ſtamped as aforeſaid, ſhall, contrary to the true 
intent and meaning of this act, be ingroſſed, written, or printed 
on vellum, parchment, or paper, which ſhall not be ſtamped or 
marked, according to the direction of this act, or which-ſhall be 
ſtamped or marked with a ſtamp or mark of a lower denomination 
or value than by this act is directed, then, and in every ſuch caſe, 
there ſhall be due, anſwered, and paid to his Majeſty, his heirs 
and fucceſſors, the full rate or duty by this act chargeable thereon 
as aforeſaid, and which rate or duty ſhall be payable, by and 
charged upon all and every perſon and perſons, ſeverally and re- 
ſpectively, who ſhall draw or make, and utter and negotiate, 
any ſuch bill of exchange, promiſſory note, or other note, draft, 
or order, on fuchy vellum, parchment, or paper not ſtamped, or 
ftamped with ſuch- lower duty as aforeſaid, his, her, and their 
reſpective executors, r aan and afiens, 


: 
| 
' 
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SECT. 7. [A'tes re>?ſſuable at the Place where fir/t 72 ued. Re- 

gulations reſpecting them. | In all caſes, where any promiſſory 

| note, or other note, for the payment of money to the bearer on 
— 

demand ich ſhall contain any ſum not exceeding 51. 58. and ſhall 

N be marked or ſtamped with a mark or ſtamp, to denote the rate 


| or duty of 3d. by this act impoſed; and alſo where at any ſuch note 
| whictt 
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which ſhall contain any ſum exceeding 5l. 58. and not exceeding 

3ol. and ſhall be marked or ſtamped with a mark or ſtamp, to de- 

note the rate or duty of 6d. hereby impoſed ; and alſo where any 

ſuch notes which ſhall reſpeQtively contain any ſum exceeding 3ol. 

and not excecding 200]. and ſhall be marked or ſtamped with any 

the reſpective marks or ſtamps, to denote the rates and duties re- 

ſpectively by this act impoſed on the ſame in manner herein before 

directed, ſhall, at any time, after the 1ſt day of Auguſt, 1791, be 

paid by the perſon or perſons by whim made or ſigned, and firſt 

Med or-negetiated, and at the place where the ſame were firſt iſſued 

and negotiated, it ſhall be lawful for the perſon or perſons ſo pay- 

ing the ſame, notwithſtanding ſuch payment thereof, at any time 

afterwards, and fo, from time to time, ſo often as there ſhall be 

occaſion, pf every ſuch payment thereof, but not etherwiſe, 
again to iſſue, utter, or negotiate ſuch promiſſory notes, or other 

notes, ſo reſpectively ſtamped as aforeſaid, in ſuch and the like 

manner as the ſame were firſt iſſued or negotiated; and every 

ſuch note ſo ſtamped as aforeſaid is declared to be, after any ſuch 

payment thereof, but not otherwiſe, again iſſuable and negotiable, 

in ſuch and the like manner, and to ſuch and the like uſes, in- 

tents, and purpoſes, as and for which the ſame was firſt iſſued or 

negotiated. And every ſuch note, ſo ſtamped as laſt aforeſaid, 
which, at any time or times after the firſt day of Auguſt 1791, 
ſhall be paid by any perſon or perſons, ether than the perſon or 
perſons making or ſigning the ſame, or at any place ther than 
the place of iſſuing the ſame in purſuance of any direction, nomi- 
nation, or appointment for the payment thereof, contained or ex- 
preſſed in or upon ſuch note, ſhall be taken and conſtrued to be 
thereupon wholly diſcharged, vacated, and ſatisfied, and ſhall be 
no longer negotiable or transferable to any intent or purpoſe 
whatever, but ſhall be torthwith cancelled ; and if any perſon or 
perſons ſhall again iſiue, utter, or negotiate, or cauſe to be again 
iſſued, uttered, or negotiated, any ſuch promiſſory or other note, 
after any payment thereof by any perſon or perſons ether than 
the perſon or perſons making or ſigning the ſame, or at any place 
other than the place of iſſuing the fame, in manner laſt menti- 
oned ; or it any perſon or perſons named or deſcribed in ſuch 
note for the payment thereof, ſhall, after ſuch payment thereof in 
manner laſt mentioned, neglect or refuſe to cancel the ſame, or 
cauſe the fame to be cancelled, every ſuch perſon or perſons, fo 
offend ing, ſhall, for every ſuch oftence, forfeit the ſum of twenty 
pounds; and if any ſuch note, fo ſtamped as laſt aforeſaid, ſhall not 
be cancelled as is 4 directed, but ſhall be again iſſued, uttered, 
or negotiated, contrary to this act, then, and in every ſuch caſe, 
and from time to time as often as ſuch note ſhall be again iſſued, 
uttered, or negotiated, there _ be due, anſwered, and xa 
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his Majeſty, his heirs and ſucceſſors, the like rate or duty which 
ſhall appear to have been charged thereon before the arſt iſſuing 
the ſame, or which is by this act chargeable thereon as afore- 
ſaid; and which rate or duty ſhall be payable by and charged on 
all and every perſon or perſons ſeverally and reſpectively who ſhall 
again iſſue, utter, or negotiate any ſuch note or notes, or ſhall 
cauſe or procure any ſuch note or notes to be again iſſued, ut- 
tered or negotiated contrary to this act, his, her, and their re- 
ſpective exccators, adminiſtrators, and aſſigns. 


SECT. S. [ Nztes re-iſſuable by Granter or any other Perſon. ] All 
romiſlory notes, or other notes for the payment of money to the 
— on demand reſpectively, not exceeding the ſeveral ſums of 
gl. 5s. or 3ol. as aforeſaid, which ſhall be reſpectively ſtamped 
with the duties oi 6d. or 1s, by this act impoſed in manner before 
directed, ſhall and by this act are declared to be re- iſſuable, and 
may be again iſſued and negotiated, by virtue of this act, by the 
perſon or perſons making or ſigning the ſame, to ſuch and the like 
uſes, intents, and purpoſes, as and for which tne ſame were firſt 
iſſued or negotiated, notwithſtanding ſuch notes ſhall have been 
preſented to, and paid by the perſon or perſons making or ſigning 
the ſame, or ſhall have been preſented to or paid by any other per- 
ſon or perſons in purſuance of any ſuch direction, nomination, or 
appointment as aforeſaid, for the payment thereof, or otherwiſe 
howſoever, and fo from time to time, as often as occaſion ſhall 
require, notwithſtanding any payment or payments thereof. 


SECT. 9. [Notes re-iſjied payable to the Holders.) Every ſuch 
promiſſory or other note, for the payment of money to the bearer 
on demand, which: ſhall be iſſuable or iſſued after ſuch payment 
dr payments as aforeſaid, in purſuance of this act, ſhall be taken 
and conſtrued to be by virtue thereof due and payable to, and the 
property of, the perion or perſons holding the' ſame, notwith- 
ſtanding ſuch payment or payments as aforeſaid, and ſuch perſon 
or perſons ſhall be poſſeſſed thereof in ſuch manner as he, the, or 
they would or might be poſſeſſed thereof, or intitled thereunto, 
upon or before the firſt iſſuing the ſame, and ſhall and may main- 
fain an action thereupon in ſuch manner as he, ſhe, or they might 
do, and have all the like remedies in law as he, ſhe, or they 
might have had upon or before the firſt iſſuing the ſame. 


SECT. 10. [ Penalty on Perſons ſigning unſtamped Bills, &c.] All 
and every perſon or perſons who, from and after the ſaid iſt day 
of Auguſt 1791, fhall write or ſign, or cauſe to be written or 
figned, or who ſhall accept or pay, or cauſe to be accepted or 
pad, any bill of exchange, promiſſory note, or other note, draft, 
1 2; ͤĩ·³6ꝑ ˙ éẽ—T !. ]² . Bodies If W292 4 


1——— 1902 


Cnar. I. Hir. 7 


or order, liable to any of the duties by this act impoſed upon any 
piece of vellum, parchment or paper, without the ſame being 
firſt duly ſtamped or marked with a proper ſtamp or mark in 
the manner herein preſcribed, or upon which there ſhall not be 
ſome ſtamp or mark reſembling the ſame, ſhall, for every ſuch 
offence, forfeit and pay the ſum of twenty pounds, to be re- 
covered as herein- after is directed. 


SECT. 11. [Ns Perſon by virtue of this ac to make any Bulls, &c. 
but as might have lawfully been done before.] No perſon or per- 
ſons ſhall have power, by virtue of this act, to make any bills of 
exchange, promiſſory notes, or other notes, drafts, or orders, 
for the payment of any ſum or ſums of money, in any other 
manner than they might have lawfully made the ſame before the 


paſſing of this act, and as if this act had not been paſſed. 


SECT. 12. [RECEIPT Rates and Duties to be paid from the 
1/ of Augu/t 1791.] For every piece of vellum or parchment, 
or ſheet or piece of paper, upon which any receipt, diſcharge or 
acquittance given for or upon the payment of money amounting 
to 40s. and not to 20]. ſhall be engroſled, written, or print= di. 

ed, there ſhall be charged a Ramp duty of — — 2 

Where the payment amount to 20l. and not to 50l. - 

Where it amount to 5ol. or upwards - 5 

Where the receipt 1s in full of all demands [as here- G 

after deſcribed in Sect. 16.] * - 

Which rates and duties ſhall be paid and payable by the perſon 
er perſons by whom or on whoſe behalf ſuch receipts, diſcharges, 
or acquittances ſhall be required, except the duties on ſuch re- 
ceipts, diſcharges, or acquittances, as ſhall be at any time or 
times given upon the payment of money in reſpect of any falary, 
penſion, debt, or other ſum payable from his Majeſty, his heirs 
or ſucceilors, in which caſe the duty ſhall be at by the perſon 
or perſons giving ſuch receipts, diſcharges, or acquittances. 


SECT, 13. [ Exemptions from the Duty.) Nothing in this act 
contained ſhall extend, or be conſtrued to extend, to any receipt or 
other diſcharge given for any legacy, or ſhare or part of a per- 
ſonal eſtate divided by force of the ſtatute of diſtributions, or the 
cuſtom of any province or place, duly ſtamped according to the 
directions of any act or acts of parliament now in force, or to 


any receipt to be given by the treaſurer of the navy for an 


money impreſted to, or received by him for the ſervice. of the 
navy, or to the receipt of any agent for money impreſted by or 
to him on account of the pay of the army or ordnance, or to any. 
receipt to be given by any officer, ſeaman, or ſoldier, or their 


xeprelentative reſpectively, tor or on account of any Wages, Pays 
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or penſion due to them from the navy, army, or ordnance offices 
reſpectively, nor to any receipt to be given for the conſideration 
of the purchaſe of any ſhare in any public ſtock or fund, or in 
the ſtocks of the corporations of the Bank of England, Eaſt 
India company, or South ſea company, or for the dividends paid 
or payable on ſuch ſhares of the ſaid ſtocks, nor to any receipt 
given for money depoſited in the banks of England or Scotland, 
or in the houſe of any banker or bankers, nor to any receipt, 
diſcharge, or acquittance written on the back of any bill of ex- 
change, promiſſory note, or other note duly ſtamped according 
to the directions of this act, or on the back of any foreign bill of 
exchange payable in Great Britain; nor to any releaſe or acquit- 
tance by deed duly ſtamped according to the directions of any 
law now in force; any thing herein before contained to the con- 
trary thereof notwithſtanding. 


SECT. 14. [ Further Exemptions.] Nothing in this act con- 
tained ſhall extend, or be conſtrued to extend, to any receipt, 
diſcharge, or acquittance, to be given upon any bill or note of. 
the governor and company of the bank of England, or to any 
letter acknowledging the ſafe arrival of any bills, notes, or 
other ſecurities for money, or to any receipt, diſcharge, or ac- 
quittance indorſed on or contained in the body of any deed, band, 
mortgage, or other inſtrument acknowledging the payment or 
repayment of any part of any principal ſum, or any intereſt there- 
upon, Jent, paid, or ſecured in, by, or upon ſuch deed, bond, 
mortgage, or other inſtrument duly ſtamped according to the 
directions of former acts; nor to any receipt, diſcharge, or ac- 
quittance given or required to be given for any money payable 
by law to any merchants for drawbacks or bounties upon the 
exportation of any goods or merchandizes from this kingdom 
nor to any certificates of over - entry of any duties of cuſ- 
toms ; any thing in this act, or any other act or acts of parlia- 
meat, to the contrary notwithſtanding. 


SECT, 15. [The ful! ſum ta be expreſſed in Receipts ; and an 
Note, Sc. given upon the Payment of Money, to be liable to Duty, 
The full and juſt ſym of money for which any receipt, diſcharge, 
or acquittance ſhall be given, and the true date thereof ſhall be 
bona fide reſpectiyely inſerted therein; and all notes, me- 
morandums, or writings whatever, given to any perſon or per- 
ſons for or upon the payment of money amounting to 40s. or 
upwards, whereby any ſum of money ſhall be acknowledged to 
have been paid, ſettled, received, accounted for, diſcharged, re- 
leaſed, or in any manner ſatisfied, or which ſhall in any manner 
ſignify or denote ſuch acknowledgement as aforeſaid, and whe» 
ther the ſame ſhall or ſhall not be ſigned by or with the name or 
| names 
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names of the perſon or perſons by or on whoſe behalf the ſame 
ſhall be given, ſhall be reſpectively taken and conſtrued to be re- 
ceipts within the true intent and meaning of this act, and ſhall 
be liable to the reſpective duties impoſed thereon. 


 Sxcr. 16. [ Receipts, c. in full liable to a Duty of Gd. No 
unſtamped Receipt, Sc. available in Law.] Every receipt, diſ- 
charge, or acquittance, note, memorandum, or writing what- 
ever, given to any perſon or perſons tor or upon the payment of 
money which ſhall contain or expreſs, or in any manner ſignify 
or denote, any general acknowledgement of any debt, claim, 
account, or demand, or all or any debts, claims, accounts, or 
demands being paid, ſettled, received, accounted for, balanced, 
diſcharged, releaſed, or ſatisfied, or whereby any ſum of mone 

therein mentioned ſhall be acknowledged to be in full or in il 
charge or ſatisfaction of all or any ſuch debts, claims, accounts, 
or demands, or intended ſo to be, and whether the ſame ſhall or 
ſhall not be ſigned by or with the name or names of the perſon 
or perſons by or on whoſe behalf the ſame ſhall be given, ſhall 


be deemed and taken to be a receipt for the ſum of Sol. and 


upwards within the true intent and meaning of this act, and ſhall 
be liable to the ſtamp duty of ſix pence by this act impoſed there- 
on; and no ſuch receipt, diſcharge, or acquittance, note, me- 


morandum, or writing, ſhall be pleaded or given in evidence in 
any court, or admitted in any court, to be uſeful or available in 


law or equity as an acknowledgement of any debts, claims, ac- 
counts, or demands being paid, ſettled, received, accounted for, 
balanced, diſcharged, releaſed, or ſatisfied, whether general] 

or otherwiſe, or for any other or greater ſum of money than the 
ſum of money therein expreſſed, unleſs the ſame ſhall be ſtamped 
with the proper ſtamp to denote the ſaid duty of 6d. hereby 
impoſed; any thing in ſich receipt, diſcharge, acquittance, note, 


memorandum, or writing expreſſed notwithſtanding. 


SECT. 17. [ Penalties on Perſons ſigning, &c. Receipts unſtamp- 
ed, Sc.] All and every perſon or perſons, who, from and after 


the 1ſt day of Auguſt 1791, ſhall write or ſign, or cauſe to be 


written or ſigned, or who ſhall accept, or cauſe to be accepted, 
any receipt, diſcharge, or acquittance, given for or upon the 
payment of money liable to any ſtamp duty charged by this as 

upon any piece of vellum, parchment, or paper, without the 
lame being firſt duly ſtamped or marked with a proper ſtamp 
or mark as herein is directed, or upon which there ſhall not be 
ſome ſtainp or mark reſembling the ſame, ſhall forfeit and pa 

the ſum of 4os., in caſe the ſym paid or contained in ſuch re- 
ceipt, diſcharge, or acquittance, ſhall not amount to the ſum of 
201,; the ſum of 5),, in caſe ſuch ſum ſhall amount to 20l., and 


{hall 
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ſhall not amount to 501.; and the ſum of rol. in cafe ſuch ſum 
ſhall amount to 5ol. or upwards; and all and every perſon or 

perſons who ſhall give or accept any receipt, diſcharge, or ac - 
quittance, or any note, memorandum, or writing, acknowledg- 
ing the payment of money, in which a leſs ſum ſhall be expreſſed 
than the fum actually paid or received, or on which there ſhall 
be a ſtamp or mark of lower denomination or value than is hereby 
charged in reſpect thereof, or who ſhall ſeparate or divide the ſum 
actually paid or received into divers ſums, with intent to evade 
the ſaid duties, or any of them, or who ſhall be guilty of, or 
concerned in, any fraudulent contrivance or device whatſoever, 
with intent or deiign to defraud his Majeſty, his heirs or ſucceſ- 
ſors, of any of the ſaid duties by this act impoſed, ſhall, for 


every ſuch offence, forfeit and pay the ſum of 201. to be reco- 


vered in manner as hereinafter 1s directed, 


SECT. 18. [ Duties to be under the Management of the Com- 
muiſſ.oners for Stamps. ] 


SECT. 19. [Vellum, Cc. to be Ramped before written upon, 
Sc.] All vellum, parchment, and paper, liable to any ſtamp 
duty by this act, ſhall, before any of the matters or things hereby 
charged ſhall be ingroſſed, printed, or written thereupon, be 
brought to the head office for ſtamping or marking vellum, 
parchment, or paper, and the ſaid commiſſioners by themſelves, 
or by their officers employed under them, ſhall and may, from 
time to time, {ſtamp and mark as this act directs, any quantities 
or parcels of vellum, parchment, or paper, before any of the 
matters or things hereby charged ſhall be engrofled, printed or 
written thereupon, upon payment of the ſeveral duties payable 
for the ſame by virtue of this act; and no bill of exchange, pro- 
miſſory note, or other note, draft, or order, nor any receipt, diſ- 
charge, acquittance, note, memorandum, or writing aforeſaid, 
liable to the duties by this act impoſed, or any of them, ſhall 
be pleaded or given in evidence in any court, or admitted in an 
court to be good, uſeful, or available in law or equity, unleſs 
the vellum, parchment, or paper, on which ſuch bill of exchange, 
promiſſory note, or other note, draft, or order, receipt, diſcharge, 
acquittance, note, memorandum, or writing as aforeſaid, ſhall 
be engroſſed, printed, written or made, ſhall be ſtamped or 
marked with a lawful ſtamp or mark, to denote the rate or duty 
as by this act is directed, or ſome higher rate or duty in this act. 
contained; and it ſhall not be lawful for the ſaid commiſſioners, 
or their officers, to ſtamp or mark any vellum, parchment, or 
paper, with any ſtamp or mark ditected to be uſed or provided h . 
virtue of this act, at any time after any bill of exchange, promi 
ſory note, or other note, draft, or order, or any receipt, diſ- 
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charge, or acquittance, except as herein is otherwiſe provided, 

all be engroſſed, written, or printed thereon, under any pre- 
tence whatever; any thing in this act contained, or any law or 
ſtatute to the contrary thereof notwithſtanding. 


SECT. 20, 21.] Receipts and Acquittances given upon ouyment 
of Mhney, not Stampt, may be Stamped within the Times herein 
preſcribed, upon Payment of the Sums herein mentioned; and in 
that caſe the Parties nit liable to any Penalty] Every receipt, 
diſcharge, or acquittance given upon the payment of money, and 
written on vellum, parchment, or paper, not ſtamped as aforeſaid, 
which ſhall be brought to the ſaid commiſſioners, or their officers 
employed by them for that purpoſe, to be ſtamped according to 
the directions of this act, within the ſpace of fourtcen days after 
ſuch receipt, diſcharge, or acquittance ſhall be given, or ſhall 
bear date, ſhall and may be permitted to be ſtamped, on payment 
of the ſum of 4955. over and above the duty payable for the fame 
by virtue of this act; and every ſuch receipt, diſcharge, or ac- 
ja which ſhall be brought to be ſtamped as aforeſaid, 

er the expiration of ſuch fourteen days, and within one calen- 
Jar month after ſuch receipt, diſcharge, or acquittance ſhall be 
given, or ſhall bear date, ihall and may be permitted to be 
ſtamped, on payment of the jum of five pounds, over and above 
the duty payable for the ſame, by virtue of this act; and the 
proper othcer or officers are hereby enjoined and required upon 


ſuch receipt, diſcharge, or acquittance, being brought to them, 
within the reſpective time herein-before limited, and upon pay- 


ment of the duty, and the reſpective ſums aforeſaid, but not 
otherwiſe, to mark or ſtamp ſuch receipt, diſcharge, or acquit- 
tance, with the proper mark or ſtamp by this act required for the 
ſame. And nothing herein contained ſhall extend, or be conftru- 
ed to extend, to ſubject any perſon or perſons to any penalty or 
forfeiture in reſpe& of any receipt, diſcharge, or acquittance 
accepted, or cauſed to be accepted by him or them, on vellum, 
parchment, or paper not ſtamped, incaſe ſuch receipt, diſcharge, 
or acquittance ſhall be brought to the ſaid commiffioners or their 
officers employed under them to be ſtamped as by this act is 
directed; and the duties payable for the ſame, together with ſuch 
penalty as by this act is directed, ſhall be aid into the hands of 
ſuch officer or officers within the times herein-before reſpectively 
mentioned, nor to ſubject any ſuch perſon or perſons to any ſuch 
penalty or forfeiture in reſpect of ſuch receipt, diſcharge, or ac- 
quittance, ſo accepted by him or them as aforeſaid, until the ex- 
piration of ſuch calendar month after ſuch receipt, diſcharge, or 
acquittance ſhall be given, or ſhall bear date as aforeſaid, 

_ SECT, 22. [Commiſſioners of Stamps may authoriſe un/lampt 


| Boks to be uſed in public Offices, Oc. for taking Receipts.) No 
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officer or other perſon ſhall be ſubject to any penalties, forfeitures, 
diſabilities, or incapacities in this or any former act mentioned 
for writing or accepting any receipts, diſcharges, or acquittances 
by this act charged as aforeſaid, given to him or them in reſpect 
of any publick office or employment, on any book or books be- 
longing to any publick office, or the office of any corporation or 
company, or in any court of law or equity in Great Britain, 
without any marks or ſtamps thereon, which ſhall have been firſt 
ſhewn to, and ſigned by the commiſſioners of ſtamps for the 
time being appointed to put this act in execution, or any three of 
them, or ſome officer or officers by them, or the major part of 
them, for that purpoſe authoriſed and impowered to ſignify his 
or their approbation or conſent {and which the ſaid commiſſion- 
ers, or any three or more of them, may allow or refuſe at their 
diſcretion in all caſes), that the receipts, diſcharges, or acquit- 
tances, to be written on ſuch book or books, may be therein 
written without any marks or ſtamps thereon, ſo as the perſon or 
perſons having the cuſtody of ſuch book or books, do, from time 
to time (when and as often as he or they ſhall be thereto requir- 
ed), permit the ſaid commiſſioners, or any of them, or any of- 
ficer or agent by them, or the major part of them, for that pur- 
poſe appointed, to inſpect and view ſuch book and books, and do 
alſo (from time to time when and as often as he or they ſhall be 
thereto required by the ſaid commiſſioners, or the major part of 
them, or any other by them, or the major part of them authoriz- 
ed) pay unto the receiver-general for the time being of the ſaid 
duties, all ſuch ſum and ſums of money which, according to the 
true intent and meaning of this act, ought to be paid in reſpect 
of ſuch receipts, diſcharges, and acquittances, as aforeſaid, as 
ſhall be written in ſuch book or books, any thing herein con- 
tained to the contrary thereof notwithſtanding. 


SECT. 23. [Vellum, Cc. ſtampt under 23 Geo. III. Cap. 49. 


may, within JO days aſter 1/t Auguſt 1791, be exchanged at the 


Stamp Office.) 


SECT. 24. [Hero penalties are to be divided, and recovered.}] 
One moiety of all pecuniary penalties and forfeitures hereby im- 
poſed, ſhall (if ſued for within the ſpace of three calendar months 
from the time of any ſuch penalty or forfeiture being incurred) be 
to his Majeſty, his heirs and ſucceſſors, and the other moiety 
thereof, with full coſts of tuit, to the perſon or perſons who ſhall 
inform or ſue for the ſame within the time aforeſaid ; and which 
ſhall and may be ſued for in any of his Majeſty's courts at Weſt- 


minſter, for offences committed in England, and in his Majeſty's 


court of exchequer at Edinburgh, for offences committed in 
Scotland, by action of debt, bill, plaint, or information, wherein 
| | NA 


— — — 
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no eſſoin, privilege, wager of law, or more than one imparlance, 
ſhall be allowed. 


SECT. 25. [ Juſtices may determine Offences which ſubje the 
Parties to pecuniary Penalties. But 3 aggrieved may Ab- 
peal to the Quarter Seſſions.] It ſhall and may be lawful to and 
for any juſtice of the peace, reſiding near the place where the 
offence ſhall be committed, to hear and determine any offence 
againſt this act, which ſubjects the offender to any pecuniary pe- 
nalty; which faid juſtice of the peace is hereby authorized and 
required, upon any information exhibited, or complaint made 
in that behalf, within three calendar months after the offence 
committed, to ſummon the party accuſed ; and allo the witneſſes 
on either ſide, and to examine into the matter of fact, and upon 
due proof made thereof, either by the voluntary confeſſion of the 
party, or by the oath of one or more credible witneſs or wit- 
nefles, to give judgment or ſentence for the penalty or forfeiture 
as in and by this act is directed to be divided, one moiety thereof 
to his Majeſty, his heirs or ſucceſſors, and the other moiety 
thereof to the informer or informers; and to award and iſſue out 
his warrant under his hand and ſeal, for the levying the ſaid pe- 
nalty fo adjudged on the goods of the offender, and to cauſe ſale 
to be made thereof in caſe they ſhall not be redeemed within ſix 
days, rendering to the party the overplus (if any); and where 
the goods of ſuch offender cannot be found ſufficient to anſwer 
the penalty, to commit fuch offender to priſon ; there to remain 
for the ſpace of three calendar months, unleſs ſuch pecuniary pe- 
nalty ſhall be ſooner paid and ſatisfied, and if any perſon or per- 
ſons ſhall find himſeif or themſelves aggrieved by the judgment 
of any ſuch juſtice, then he or they ſhall and may, upon giving 
ſecurity to the amount of the value of ſuch penalty and forfeiture, 
together with ſuch coſts as ſhall] be awarded in caſe ſuch judg- 
ment ſhall be affirmed, appeal to the juſtices of the peace, at the 
next general or quarter ſeſſions for the connty, riding, or place, 
which ſhall happen after fourteen days next after ſuch conviction 
ſhall have been made, and of which appeal reaſonable notice ſhall 
be given, who are hereby impowered to furamon and examine wit- 
neſſes upon oath, and finally to hear and determine the ſame; and 
in caſe the judgment of ſuch juſtice ſhall be affirmed, it ſhall be 
lawful for ſuch juſtices to award the perſon or perſons appealing, 
to pay ſuch colts occaſioned by ſuch appeal as to them ſhall ſeem 

meet, | 
SECT. 26. i Penalties may be mitigated.] It ſhall and may be 
lawful to and for the ſaid juſtice, where he ſhall ſee cauſe, to mi- 
tigate and leſſen any ſuch penalties as he ſhall think fit, (reaſon « 
able coſts and charges of the officers and informers, as well in 
making the diſcovery, as in proſecuting the fame, being always 
| allowed 
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allowed over and above ſuch mitigation), and ſo as ſuch miti- 
gation do not reduce the penalties to leis than a moiety of the 
penalties incurred over and above the ſaid coſts and charges; 
any thing contained in this act, or any other act of Parliament, 
to the contrary notwithſtanding. 


SECT. 27. [Witneſſes not attending, &c. to forfeit 40s.] If 
any perſon or perſons ſhall be ſummoned as a witneſs or wit- 
neſſes, to give evidence before ſuch juſtice or juſtices, touch- 
ing any of the matters relative to this act, and ſhall neglect or 
refuſe to appear at the time and place to be for that purpoſe ap- 
pointed, his or her reaſonable excuſe for ſuch neglect or refuſal to 
be allowed of by ſuch juſtice or juſtices of the peace, or ap- 

earing ſhall refuſe to be examined on oath, and give evidence 
before whom the proſecution ſhall be depending, that then every 
ſuch perſon ſhall forfeit, for every ſuch offence, the ſum of forty 
ſhillings, to be levied and paid in ſuch manner and by ſuch means 
as is herein directed as to other penalties. 


SECT. 28. [ Penalties not proſecuted for within the limited Time, 
recoverable only as herein mentioned.) In default of proſecution 
within the time herein-before limitted, no ſuch penalty or for- 
feiture ſhall be afterwards recoverable, except in the name of his 
Majeſty's attorney-general in England, or advocate in Scotland, 
by information in the reſpective courts aforeſaid, in which caſe 
the whole of ſuch penalty or forfeiture ſhall belong to his Majeſty, 
his heirs and ſucceſſors; and that all penalties and forfeitures, 
and ſhares of penalties and forfeitures incurred as aforeſaid, be- 
longing to his Majeſty, his heirs or ſucceſſors, ſhall be paid into 
the hands of the receiver-general of his Majeſty's ſtamp duties 
for the time being; and that in all caſes where the whole of ſuch 
pecuniary penalties or forfeitures ſhall be recovered to the ufe 
of his Majeſty, his heirs or ſucceſſors, it ſhall be lawful for the 
ſaid commiſſioners to cauſe ſuch reward as they ſhall think fit, 
not exceeding one moiety of fuch penalties or forfeitures ſo re- 
covered, after deducting all charges and expences incurred in 
recovering the fame, to be paid thereout, to or amongſt any per- 
ſon or perſons who ſhall appear to them entitled thereto as in- 
formers, in reſpect of ſuch penaltics or forfeitures ſo recovered z 
any thing herein contained to the contrary notwithſtanding. 


SECT. 29. [Fay counterfeiting Stamps, c. guilty of Fe- 
lony.] If any perſon ſhall counterfeit or forge, or procure to be 
counterfeited or forged any ſtamp, or mark, directed of allowed 
to be uſed or provided, made or uſed in purtuance of this act fot᷑ 
the purpoſe of denoting any of the duties by this act granted, or 
ſhall counterfeit or reſemble the impreſſion of the fame ùpon any 
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vellum, parchment, or paper, with intention to defraud his Ma- 
jeſty, his heirs or ſucceſſors, of any of the ſald duties, or ſhall 
utter, vend, ſell, or expoſe to fale, any vellum, parchment, or 
paper, liable to the faid duties, with ſuch counterteit mark or 
impreſſion thereupon, knowing the {fame to be counterfeited, or 
ſhall privately or fraudulently uſe any ſtamp or mark, directed or 
allowed to be uſed by this act, with intent to defraud his Majeſty, 
his heirs or ſucceſſors, of any of the ſaid duties, every perſon fo 
offending, and being thereof lawfully convicted, ſhall be ad- 
judged a felon, and ſhall ſuffer death as in cales of felony without 
benefit of clergy. 


SECT. 30. | Al Powers reſpecting the prefent Duties, to extend 
zo this Act.] All powers, proviſions, articles, clauſes, allowances 
on preſent payment of the duties, and all other matters and things 
preſcrtbed or appointed by any former act or acts of parliament 
relating to the ſtamp duties on vellum, parchment, and paper (and 
not hereby altered), ſhall be of full force and effect, with relation 
to the duties hereby impoſed, and hall be applied and put in ex- 
ecution for the railing, levying, collecting, and fecuring the ſaid 
duties hereby impoſed, according to the true intent and meaning 
of this act, as fully and eſfectually, to all intents and purpoſes, as 
if the ſame had ſeverally and reſpectively been hereby re- enacted 
with relation to the ſaid duties hereby impoſed. 


SECT. JI, 32, 33, 34 [Duties to be pail to the Receiver-Ge- 
neral of Stamp Duties, and by him paid ints the Exchequer, —Tul 
payment of 1, 833, oool. and intereſt as herein after-mentioned.— 
Duties paid into the Exchequer are ta be kept ſeparate from other 
Monies.— Duties paid into the Exchequer, on or before Avril 5, 
1792, to be carried to the Conſolidated Fund, and afterwards 32,1501. 
thereof to be applied quarteriy to that Fund, and the remainder applied 
towards diſcharging 1,833,000). to be raiſed by Exchequer Bills and 
Intereſt.— After Payment «f the faid 1,$33,0001. and Inter, the 
Duties to be carried to the Ginſolidated Fund. | 


SECT. 35. [ Perſons ſued, in purſuance of this Ad, may plead the 
General Iſſue, and if Verdict paſs for them have treble cofts.] If any 
perſon or perſons ſhall, at any time or times, be ſued, moleſted, 
or proſecuted for any thing by him or them done or executed in 
purſuance of this act, or of any clauſe, matter, or thing herein 
contained, ſuch perſon or perfons ſhall or may plead the general 
Hue, and give the ſpecial matter in evidence for his or their de- 
tence ; and if upon the trial, a verdict {hall paſs for the defendant 
or detendants, or the plaintiff or plaintiffs become nonſuited, then 
uch detendant or defendants ſhall have treble coſts awarded to 
him or them againſt ſuch plaintiff or plaintiffs. 


{ 111. COPYof atute 32 Geo. III. c. 51. entitled Au Af to ere not 
certain Letters paſſing between Merchants and ather Perjons carrying 
on 


1 
5 
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on Trade or Commerce in this Kingdom, containing Agreements with 
reſpett to Merchandize, Notes, or Bilis of Exchange, from the 
Stamp Duty now impoſed on written Agreements. 


« WHEREAS by an act paſſed in the twenty-third year of the 
reign of his preſent majeſty © intitled, an act for granting to his 
majeſty ſeveral additional and new duties upon ſtamped vellum, 
parchment, and paper; and alſo for repealing certain exemptions 
from the ſtamp duties ; it is (amongſt other things) enacted, that 
for every ſkin or piece of vellum or parchment, or ſheet or piece 
of paper, on which any agreement ſhall be engroſſed, written or 
printed, whether the ſame ſhall be only evidence of the contract, 
or obligatory upon the parties from its being a written inſtrument, 
there ſhall be charged a ſtamp duty of fix ſhillings, in which ſaid 
act certain exceptions by way of proviſion are made: And 
Whereas doubts have been entertained reſpecting the operation 
of the ſaid act, upon correſpondence between merchants reſident 
in different parts of this kingdom, which if ſubject to the effects 
of the ſaid act, and not within the proviſions by way of exception 
thereto, would be attended with many evils towards the com- 
merce of this country, and would much tend to the injury thereof; 
be it therefore enacted by the king's molt excellent majeſty, by and 
with the advice and conſent of the lords piritual and temporal, and 
commons, in this preſent parliament aſſembled, and by the au- 
thority of the ſame, that the ſaid recited clauſe in the ſaid act con- 
tained ſhall not extend, or be deemed, taken, or conſtrued to 
extend, to make liable to the ſaid ſtamp duty ot ſix ſhillings, any 
letter or letters, paſſing by the poſt between merchants, or other 
perſons carrying on trade or commerce in this kingdom, and re- 
ſiding at the diſtance of fifty miles from each other, for or by 
reaſon of ſuch letter or letters containing an agreement in re— 
ſpect of any merchandize, notes, or bills of exchange, or evi- 
dence of ſuch an agreement, but that ſuch letter or letters may 
be received in evidence of ſuch agreement as aforcfaid although 
the ſame be not ſtamped. ſ. 1. 


SECT. 2. « PROVIDED always, that this act ſhall not extend 
to any letter or correſpondence paſſing between perſons who are 
reſidents of the ſame town, city, or "place, nor to any letter or 
correſpondence, written or ſo pailing as atoreiaid, between per- 


ons not, at the time of writing or ſending thereof, at the actual 
diſtance of fifty miles from cach other. 


SECT. 3. © AND be it further enacted, that all ſuch letters as 
aforeſaid, which have heretofore paſſed between ſuch perſons as 
aforeſaid, may be given in evidence in any court of law or equity; ; 


any thing in the ſaid recited act to the contrary notwithſtanding.” 
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CHAPTER. II. 


E/ Bills and Notes reſtrained in their Negotiation, and ſuch 
as are held not to be negotiable. Bills made payable to a fic- 
titious Payee, Of Bills and Notes which are held io be ne- 
gotiable, and the Nature and Effecis thereof. 


BILLS of exchange and promiſſory notes, having been 
briefly deſcribed in our preceding chapter, and the ſtamps 
whereon the ſame are required to be written or printed pointed 


Y out, we ſhall, in our firſt ſection of this, treat on the reſtraint 


on negotiating ſuch as are drawn for leſs than 20s. and 51. 
In SI. on thoſe which are held not to be negotiable, and on 
bills made payable to a fictitious payee. In & 111, on bills 


; and notes which are held to be negotiable. In 1y. on the 
nature and effects of negotiable bills and notes. 


I 1. AS to the reſtraint on the negotiation of bills and 
notes drawn for leſs than 20s, and 5]. By ſtatute 15 Geo. III. 
c. 51; after reciting that various notes, bills of exchange, and 


drafts for very ſmall ſums of money, had for ſome time paſt 


deen circulated or negotiated in lieu of caſh in England, to 
the great prejudice of trade and public credit; and many of 


ſuch bills and drafts being payable under certain terms and re- 


ſtrictions, which the poorer ſort of manufacturers, artificers, 
* labourers, and others, could not comply with, without bein 
ſubjedt to great extortion and abuſe: it is enacted, that all notes, 


bills, drafts, or undertakings in writing, being negotiable or 
transferrable, for the payment of any ſum or ſums of money, leſs 
than 208. in the whole, which ſhall be made and iflued after 
the 24th of June 1775, ſhall be void. And, that if any per- 
lon, by any means whatever, publiſh or negotiate any ſuch 
notes, &c. or on which leſs than 20s. ſhall be due, he ſhall pay 
20], or not leſs than 5l.— The fame to be recovered in ſuch 
manner as we ſhall hereafter mention. 

By ſtatute 17 Geo. III. c. 30. after reciting the above- 
mentioned act of 15 Geo, III. and that the ſame had been 
attended with very falutary effects; and that in caſe the pro- 
'iſions thereof were extended to a further ſum, the good pur- 
poſes of it would be further advanced: it is enacted, that all 
promiſſory or other notes, bills of exchange, or drafts, or un- 
dertakings in writing being negotiable or transferrable, for 
the payment of 20s. or above, and leſs than 51. that ſhall 


remain undiſcharged, and made within England, after the 1it 


of 
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of January 1778, ſhall ſpecify the names and places of abode 
of the reſpective perſons to whom, or to whoſe order the 
fame ſhall be made payable, and ſhall be dated before or when 
drawn, and not on any ſubſequent day, and be payable within 
21 days after their date, and not negotiable after their time of 
payment; and that every indorſement ſhall be before the time 
of payment, and be dated at or before the time of making there - 
of ; and ſhall ſpecify the name and place of abode of the perſon 1 
to whom, or to whoſe order, the money is to be paid; and that £ 
the ſigning of every ſuch note, &c. and indorſement, ſhall be | 
atteſted by a witneſs, and drawn agreeable to the forms de- 
{cribed in the act, the ſubſtance whereof are as follows: 


No. I. F 
Manch:/l-r, 5th Tune, 1778. : 


Twenty Days after Date, I promiſe to pay Abraham Craft, 
of Fetter-Lane, London, or his Order, the Sum of Four 


| Pounds Fourteen Shillings, for Value received by 3 
Witneſs David Evans. 3 

Francis Gorins, 2 

And the indorſement, feties quoties.s 4 

12th June, 1778. 4 

Pay the Contents to Hlenty Fentins, of Cheapfide, Londen, 


or his Order. A 
Witneſs Avraham Craft, E: 
Katharine Surry. '$ 
No. II. | 1 


] 
| Exeter, 20th Fuly, 1778. 4 

Twenty - one Days after Date, pay to Miſes Newel, of | 1 
Fleet Street, Londin, or his Order, the Sum of Three 2 


Pounds, Value received, as adviſed by 7 
To Richard Syms, of Shareditch, in Oliver Prade. it 
the Ciunty of Middleſex. 0 
Witneſs | It 
Thomas Urn. te 
| And the Indorſement, tiles quotes. | th 

Pay the Contents to II lliam Yates, of Milk-Sireet, Cheap 7 
fide, London, or his Order, - == 
i Witneſs Maſes Newel, vit 
Wit! Andrew Baker, | me 
[14 | »*5 % > . _ = 9 On 
l Ui: nos being in effect the forms pointed out by this ſtatute, put 
| j it 19 thereby enacted, that all notes, &c. being negotiable or 3 "ms 
if | trani- on 
ll i ; TS MM 
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transferrable for the payment of 20s. or in which 20s. or above, 
and leſs than 51. ſhall be undiſcharged, and iſſued within Eng- 
land, at any time after the iſt January 1778, in any other 
manner than as aforeſaid, and alſo every indorſement ſhall be 
void. And the publiſhing or negotiating in England any note, 
&c. of or under the above-mentioned value, made in any other 
manner than by this act permitted, and alſo negotiating ſuch 
laſt- mentioned notes, &c. after the time aforeſaid, is prohibited, 
under the like penalties and forfeitures, and to he recovered 
and applied as directed by 15 Geo. III. c. 51. which is by ſum- 
mary proceeding before a juſtice of the peace. Whereby the 
before-mentioned penalty of not leſs than five pounds, nor more 
than twenty pounds, may be recovered on any perſon who ſhall 
utter, publiſh, or negotiate notes, bills of exchange, &c, contrary 
to the method above preſcribed. But by the preamble theſe 
clauſes are not to operate in prejudice to the negotiation of pro- 
miſſory notes, and inland bills cf exchange, for the remittance 
of money in diſcharge of any balance of account, or other debt*. 

By ſtatute 17 Geo. III. c. 30. all notes, &c. iſſued before the 
1ſt of January 1778, for any ſum between the ſum of twenty ſhil- 
lings and five pounds are made payable on demand.—This act 
and the former were to continue in force not only for the reſidue 
of the five years mentioned in the former, but alſo for the further 
term of five years. And by {tatute 27 Geo. III. c. 16. both 
are maile perpetual. 


611. 1. AS to bills and notes which are held not to be 
negotiable. Promiſſory notes are made negotiable by ſtatute 3 
& 4 Ann. as hereafter ſhewn in § III. par 1. But thoſe arc 
not negotiable unleſs they be for the payment of money only; 
an order or promiſe to pay money and do fome other act ex gra- 
tia (for example); deliver a horſe, is not within the ſtatute. Nor 
if a note be to pay or do ſome other act; as to deliver an horſe 
or pay if T. S. does not. Neither is a note negotiable unleſs 
it be for payment of money in ſpecie ; as an order or promiſe 


to pay 3ool. in three good Eaſt India Bonds is not a note within 
the ſtatute®. | | 
| 2. 90 
d Leache's Caſes in Crown Law, 471. | 
© Law of Niſi Prius, 272, 27. Edit. 1785. As this „ Law of Niſi Prius“ 
will be frequ:nily cited in ſubſcquent parts of our work, it may be neceſſary here to 
mention that jt is a book compiled by the prefent Mr. uſt). c Buller before he was 
on the bench, and that the ſame is now in gieat repute, th: fifth edition being Jat-ly 
Publiſhed And as the words nift prius will unavoidably occur in our future proceed 
ings, we ſhall here for the reader's informaticn briefiy deſcribe the import the:cof 3 
as that it is ſimilar to aſſiſe; courts whereof are compoſed of commiſſioners, mot 
uſually two of the juſtices of the courts of King's-bench or Common- pleas, or 
two of the barons of the Exchequer z or, as uſually termed, two of the twelve judge, 
Who are twice in cvery year ſent by the king's ſpecial commiſtion ail round the king - 
dom (except London and Middleſex, where courts of niſi Prius are holden in and aftet 
C23 r 
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2. So a note is not negotiable where a promiſe is to pay on an 
uncertain contingency, ſuch note not being within the act, be- 
cauſe it will not anſwer the intent; nor within the words which 
import an abſolute promiſe to pay; and therefore a promiſe to 
pay upon his marriage, or when he ſhould marry ſuch à one, is 
not good, as in the cafe of Pearſon v. Garret, wherein it was 
refolved, that if A. give a note to B. for the payment of a tum 
of money, when he the ſaid A. ſhould marry ſuch @ one ; B. can- 
not bring an action on ſuch note, and declare as on a bill of ex- 
change, ſetting forth the cuſtom of merchants, &c. for that in 
truth there is no ſuch cuſtom, being only an agreement founded 
on a marriage-brokage, and to pay money on a collateral con- 
tingency ; which contingency cannot be called trading, ſo as to 
come within the cuſtom of merchants'. And in the caſe of 
Beardeſly v. Baldwin, Eaſter 14 Geo. II. A promiſſory note 
to pay within ſo many days after the defendant ſhould marry, 
was on conſideration held not to be a negotiable note within 
the ſtatute . 

3. AND where a promiſe was to pay or do another act, it was 
holden not to be within the ſtatute; as in the caſe of Sth v. 
Bohene, Mich. 1 Geo. I. where a note was, I promiſe to pay 
Sol. or render the body of F. S. to priſon before ſuch a day; it 
was adjudged to be no negotiable note within the ſtatute 3 & 
4 Ann. and that an action could not be maintained thereon 
within that law ; becauſe the money was not ablolutely payable, 
but depended upon a contingency whether he would ſurrender 
J. S. to priſon or not®. So in the caſe of Applebye uv. Biddulph, 
Hil. 3 Geo. I. A promiſe to pay if his brother did not, was held 

20t to be within the act i. | 

4. A NOTE promiſing to pay on the death of G. H. provided 
he leaves either of us ſufficient to pay, or if we ſhall be otherwiſe 
able to pay, is not negotiable, as in the caſe of Roberts v. Peake, 
Eaſter, 30 George II. where the note was, we (naming the 
defendant and another perſon) promiſe to pay to A. B..116l. 11s. 
(value received) on the death of George Henſhaw, provided he 
leaves either of us ſufficient to pay the ſaid ſum, or if we ſhall 
be otherwiſe able to pay it. The note was ſigned by the de- 
fendant 97ly, and an action was brought thereon againſt him by 


the indorſee. The plaintiff's counſel on the queſtion, whether 3 
this be a negotiable note? argued that there could be na doubt 


but that, if the note had not the proviſo added to it, but had 


merely b 


every term, before the chief or other judge of the feveral ſuperior ccurts com- 4 


monly called the fittings] ; and except the four northern counties, where the aſſiſes 


are taken only once a year), to try by a ans ol the reſpective counties the truth of 
' luch matters of fact eus are then under di 


pute in the courts of Weſtminſter-hall. 
f 4 Mod. 422. & Str, 1151. h Ld, Ray m. 1361, i Law of Niſi Prius, 272. 
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merely been made payable on the death of George Henſhaw, 
it had been a good negotiable promiſſory note, within the ſtatute 
of 3 & 4 Ann. c. 9. For the contingency of the death of 
G. H. is not ſuch an uncertain contingency, as that the event 
may poſſibly or probably never happen; and fo the note might 
perhaps never become payable. But it is an event certain and 
neceſſary; and no otherwiſe nor in any other reſpect uncertain, 
than merely as to the particular time when it will happen: ſo 
that it is no more than the ordinary caſe of a promiſſory note 
payable at a future day, And to prove this doctrine and that ths 
is a negotiable note, he cited the caſe of Coke v. Colrhan [in 
F 111. par. 3] and the caſe of Andrews v. Franklin [the caſe 
next tollowing this]. And argued that, as to the proviſo or con- 
dition, it is made abſolutely payable on George H-nſhaw's 
death, an event which will certainly happen; therefore the 
proviſo 1s repugnant to the body of the note. 


But by Lord Mansfield chief juſtice : This note was payable 
upon a contingency ; and therefore it was not an abſolute note. 
What would it fignify to have put all theſe contingencies, if the 
party was abſolutely, and at all events bound to pay it upon the 
death of George Henſhaw ? Moſt manifeſtly, it was not in- 
tended that he ſhould be bound to pay it upon George Henſhaw's 
death, at all events. This note therefore being paz able upon an 
uncertain contingency, is not a negotiable note, Juſtices 
Deniſon and Foſter herewith concurring. Judgment was by 
the court for the defendant *, z 


5. In Andrews v. Franklin, Hil. 3 Geo. I. In an action 
upon a promiſſory note to pay within two months after ſuch a 
ſhip is paid oft, The plaintiff declares upon the ſtatute of Queen 
Anne. f The counſel for the defendant inſiſted, that this is not 
a negotiable note, it being upon a contingency which may never 
happen. Jocelyn and Laſerre [in par. 7.], was a bill to pay out 
of the drawer's growing ſubſiſtence ; and that was held not to be 
negotiable as a bill of exchange. But by the court: Ihe pay- 
ing off the ſhip is a thing of a public nature, and this is nego- 
tiable as a promiſſory note l. 

6. Trar bills are not negotiable if payable out of particu- 
lar and uncertain funds, or upon contingent and uncertain 
events, will be ſeen by the caſes related in this and the five fol- 
lowing paragraphs, viz. par. 7, 8, 9, 10, 11. and in par. 12. 
that the money ſhould be demanded by holder of a bill though 
it be not a negotiable bill ; and in par. 13. will be a deſcription 
of the deciſions of the courts of law and houſe of lords concerning 
bills payable to fictitious perſons. In the caſe of Fenney v. Herle, 


* Burr. Rep. 26. d- a; 24s 


a —— — — 2 — 


20 CHar. II. Sir. 


2. So a note is not negotiable where a promiſe i to pay on an 
uncertain contingency, ſuch note not being within the act, be- 
Cauſe it will not anſwer the intent; nor within the words which 
import an abſolute promiſe to pay; and therefore a promiſe to 
"I pay upon his marriage, or when he ſhould marry ſuch one, is 
15 not good, as in the caſe of Pearſon v. Garret, wherein it was 
| refolved, that if A. give a note to B. for the payment of a tum 
1 of money, when he the ſaid A. ſhould marry ſuch @ cn 5 B. can- 
15 not bring an action on ſuch note, and declare as on a bill of ex- 
[ change, ſetting forth the cuſtom of merchants, &c. for that in 
| truth there is no ſuch cuſtom, being only an agreement founded 
1, on a marriage-brokage, and to pay money on a collateral con- 
Wu. tingency; which contingency cannot be called trading, fo as to 
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come within the cuſtom of merchantsſ. And in the cafe of 
1118 Beardeſly v. Baldwin, Eaſter 14 Geo. II. A promiſſory note 
011981 to pay within ſo many days after the defendant ſhould marry, 
1 was on conſideration held not to be a negotiable note within 


| the ſtatute $. 
f 3. AND where a promiſe was to pay or do another act, it was 
| holden not to be within the ſtatute; as in the caſe of S::th v. 
| Bohene, Mich. 1 Geo. I. where a note was, I promiſe to pay 
Sol. r render the body of F. S. to priſon before ſuch a day; it 
was adjudged to be no negotiable note within the ſtatute 3 & 
1 4 Ann. and that an action could not be maintained thereon 
I within that law ; becauſe the money was not ablolutely payable, 
| but depended upon a contingency whether he would ſurrender 
| J. S. to priſon or not®. So in the caſe of Applebye v. Biddulph, 
Hil. 3 Geo. I. A promiſe to pay if his brother did not, was held 
not to be within the act i. N 4 
4. A NOTE promiſing to pay on the death of G. H. provided 
he leaves either of us ſufficient to pay, or if we ſhall be otherwiſe 
able to pay, is not negotiable, as in the caſe of Roberts v. Peake, 
Eaſter, 30 George II. where the note was, we (naming the 
Wd defendant and another perfon) promiſe to pay to A. B. 116. 11s. 
ly: (value received) on the death of George Henſhaw, provided he 
kt leaves either of us ſufficient to pay the ſaid ſum, or if we ſhall 7 ' 
N be otherwiſe able to pay it. The note was ſigned by the de- © 

| fendant 97ly, and an action was brought thereon againſt him bj 

"1H the indorice. "The plaintiff's counſel on the queſtion, whether I: 
If this be a negotiable note? argued that there could be na doubt e 
I but that, if the note had not the proviſo added to it, but had le 
101 merely th 


| I every term, before the chief or other judge of the feveral ſuperior courts [com- 

| i; monly called the fittings] ; and except the four northern coun ies, where the aſſiſes 
| are taken only o:c* a year), to try by a jury ol the reſpective counties the truth of 

| tuch matters of fact s are then under diſpute in the courts of Weſtminſter-hall. 

I! f 4 Mod. 422. & Str. 1151. h Ld, Raym. 1361. i Law of Niſi Prius, 272. 
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merely been made payable on the death of George Henſhaw, 
it had been a good negotiable promiſſory note, within the ſtatute 
of 3 & 4 Ain. c. 9. For the contingency of the death of 
G. H. is not ſuch an uncertain contingency, as that the event 
may poſſibly or probably never happen; and ſo the note might 
perhaps never become payable. But it is an event certain and 
neceſlary; and no otherwiſe nor in any other reſpect uncertain, 
than merely as to the particular time when it will happen: ſo 
that it is no more than the ordinary caſe of a promiſſory note 
payable at a future day. And to prove this dottrine and that tuis 
is a negotiable note, he cited the caſe of CH,, V. Calehan [in 
Y 111. par. 3] and the caſe of Andrews v. Franklin the caſe 
next following this]. And argued that, as to the roviſo or con- 
dition, it is made abſolutely payable on George H-nſhaw's 
death, an event which will certainly happen; therefore the 
proviſo is repugnant to the body of the note. 


But by Lord Mansfield chief juſtice : This note was parable 
upon a contingency ; and therefore i: was not an abſolute note. 
What would it ſignify to have put all theſe contingencies, if the 
party was abſolutely, and at all events bound to pay it upon the 
death of George Henſhaw ? Moſt manifeſtly, it was not in- 
tended that he ſhould be bound to pay it upon George Henſhaw's 
death, at all events. This note therefore being paz able upon an 
uncertain contingency, is not a negotiable note, Juſtices 


Deniſon and Foſter herewith concurring. Judgment was by 
the court for the defendant &. 


5. In Andrews v. Franklin, Hil. 3 Geo. I. In an action 
upon a promiſſory note to pay within two months after ſuch a 
ſhip is paid off. The plaintiff declares upon the ſtatute of Queen 
Anne. ; The counſel for the defendant inſiſted, that this is not 
a negotiable note, it being upon a contingency which may never 
happen. Jocehn and Laſerre [in par. 7.], was a bill to pay out 
of the drawer's growing ſubſiſtence ; and that was held not to be 
negotiable as a bill of exchange. But by the court: Ihe pay- 
ing off the ſhip is a thing of a public nature, and this is nego- 
tiable as a promiſſory note l. q 

6. THAT bills are not negotiable if payable out of particu- 
lar and uncertain funds, or upon contingent and uncertain 
events, will be ſeen by the caſes related in this and the five fol- 
lowing paragraphs, viz. par. 7, 8, 9, 10, 11. and in par. 12. 
that the money ſhould be demanded by holder of a bill though 
it be not a negotiable bill; and in par. 13. will be a deſcription 
of the deciſions of the courts of law and houſe of lords concerning 
bills payable to fictitious perſons.—In the caſe of Jenney v. Here, 
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* Burr. Rep. 226. 1 Str, 24. 


22 Crae, II. § II. 


3 Geo. I. A. drew a bill in this form; Sir, pray pay to H. 
19451. upon demand, out of the money belonging to the proprietors 
of the Devonſhire mines, being part of the conſideration money for 
the purchaſe of the manor of IVeft- Buckland, It was held that this 
was no ſuch bill of exchange as would entitie H. to an action 
againſt the drawer on the cuſtom of merchants ; for it is only a 
direction or appointment to the caſhier to pay the money, and 
that out of a particular fund, and does not anſwer the neceſſity 
of trade, not being a negotiable note nor indorſible over; and 
charging the drawer on ſuch a note, would be liable to this 
further inconveniency, that hereby every one who gives his 
ſtewatd an order or authority to pay money, might be charged 
for non-payment x. 

7. In Fecelyn v. Laſerre. 1 Geo, I. where a bill was drawn 
by an officer upon his agent, requiring him to pay ſo much out 
of his graw!ng ſubſiſtence, it was held no bill of exchange, nor 
the drawee liable, though he accepted ſuch bill ; for it concerns 
neither trade nor credit; but is to be paid out of the growing 
ſubſiſtence of the drawer; ſo that if the party die, or the fund 
be taken away, the payment is to ceaſe and determine. And 
it would be of dangerous conſequence to make thoſe orders 
which a man gives to his ſteward or bailiff, na way concerning 
trade, to be bills of exchange”, 

8. IN Haydock v. Lynch, 3 Geo. II. In an action 
upon the caſe upon ſeveral promiſes, the plaintiff in his firſt 
count, declared, that one Thomas Rogers, 8th Auguſt 1728, 
&c. according to the cuſtom of merchants, his certain bill of 
exchange with his own hand and in the name of the ſaid Tho- 
mas ſubſcribe, did make, dated the ſame day and year, and di- 
rected the ſaid bill of exchange to the ſaid Rogers, and thereby 
requeſted the ſaid Rogers to pay the ſaid Henry, or his order 
141. 3s, out of the fifth payment when it ſhould become due, 
and it ſhould be allowed by the ſaid 'Thomas, which was af- 
terwards accepted by the defendant; ratione quorum promiſſorum, 
by reaſon of which promiſes] the defendant became liable to pay 
the ſaid 14!. 3s. to the plaintiff Henry, and ſo being liable 
promiſed to pay, &, Ihen there were other counts in the de- 
claration, to which counts the defendant pleaded non aſſumpſit, 
&c. and as to this count the defendant demurred, And it was 
inſiſted upon by Mr, Parker counſel for the defendant, that this 
action was not maintainable upon this bill as a bill of exchange, 
according to the reſolutions in the cale of Focelyn v. Laſerre 
and Jenney v. Herle, [in par. 6, 7.] and of that opinion was 
the court and gave judgment for the defendant®. 

9. In 
m Str, 591. n Ld, Raym. 1361, o Ld. Raym, 1563, 
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9. In Banbury v. Liſſet and Gilly, 17 Geo. II. where an 
order was from the owner of a ſhip to the freighter to pay 
money on account of freight, it was held to be no bill of exchange. 
In this caſe the plaintiff declared upon the cuſtom of merchants 
againſt the defendants as acceptors of a bill of exchange, and 
the inſtrument run in theſe words: | 


Meſſrs. Gilly and Co. 


Pray pay to Mr. Richard Banbury one month after date two 
hundred Pounds on account of freight of the Veal Galley, Edward 
Champion, and this order ſhall be your ſufficient diſcharge for 
the ſame. J. GIBSON. 

Accepted for Liſſet and Gilly of Leghorne to pay 


as remitted from thence at Uſance. 


18th March, 1748. H. GirtrLy, 


HERE two objections were made by the defendants: 1ſt, 
That this was not a bill of exchange; for it is not payable to 
order, ſo as to be negotiable : It is not ſaid to be for value re- 
ceived. And it is only an order upon a particular fund, like 
the caſe of Jenney v. Herle; ¶ in par. 6. ] and ſeveral mer- 
chants proved that they did not look upon it to be a bill of ex- 
change; and others were of a contrary opinion. 

THe chief juſtice ruled it not to be a bill of exchange. He 
ſaid it was not in the power of the parties to make what form 
they pleaſed paſs for ſuch a bill; it ought to be agreeable to the 
Lex Mercatoria : The privilege ariſes from the convenience to 
trade, which is not conſulted in this cafe. And he thought it 
bad upon the objection to the fund out of which it was to be paid: 
However, being a mercantile tranſaction, he left it to the ſpecial 
jury of merchants ; who found it to be no bill of exchange on 
the objection for want of value received. 

THe ſecond objection was, that the plaintiff (ſuppoſing it 
to be a bill of exchange) had not ſhewn that there was any 
remittance to the defendants ; and that this was not an abſo- 
jute acceptance, but only conditional. And fo the chief juſtice 
declared he underſtood it, and left it to the jury. But they find- 
ing for the defendants upon the firſt point gave no opinion as to 
this P.—The words © Value received” are now held to be un- 
eſſential, as ſhewn in C. III. F. 1. par. 2. 

10. In Pierce v. Wheatley. In an action on the caſe 


* for money had and received to the plaintiff's uſe, the defen- 


Laſirre 3 


dant pleaded non afjumpfit, and gave notice to ſet off the fol- 
lowing bill of exchange, directed to J. S. „Sir, at ſix weeks 
« after date pay to Benjamin IVheatley, Eſq; or order, eight 
i Guineas for your humble ſervant, 7%n Pierce. London, 
| 4 Auguſt 


P Str. 1211. 


24 ur. H. u. 


«& Auguſt 23d, 1736.” At the trial it was objected, and agreed 
by the court, firſt, that this was not a bill of exchange within 
the cuſtom of merchants, nor could be taken advantage of as 


ſuch, either by way of ſet- off or by an action brought upon it; 


nor would it be any ſort of evidence of money lent; there being 
no conſideration, either appearing on the note, or offered to be 
proved, and it is nothing more than the bare power or au- 
thority to receive ſo much to the plaintiff's uſe. Secondly, that 
if it had amounted to a bill of exchange, yet the /aches [neglt- 
gence] of the defendant, in not demanding the money, and giving 
notice in caſe of non-payment for ſo long a time, would effectu- 
ally diſcharge the plaintiff; and accordingly the plaintiff had a 
verdict, at the fittings in Common Pleas at Weſtminſter, be- 
fore Lord Chief Juſtice Willes, after Trin. Term, 17421. 

It. In the caſe of Datotes and Mie v. The Earl of Deloraine, 
Trin. 11 Geo. III. a bill was drawn as follows. “ 8th January, 
« 17068, ſeven weeks after date, pay Miſs Read [wife of Dawkes 
&« when the action was brought], 321. 17s. out of W. Steward's 
e money, as ſoon as you ſhall receive it, for 


« Your humble ſervant, 


& To Timothy Brecknock, Eſq. « Deloraine.“ 
« St. Mary-le-bone,” 


'THrrs bill was accepted by Brecknock, who afterwards refuſed 
to pay it, On demurrer, Davy, counſel for the defendant, in- 
ſiſted, 1ſt, "That this is no bill of exchange. 2dly, That, if it 
be, {till the defendant is not, at preſent, chargeable. —Leigh, 
counſel for the plaintiff, argued, that Brecknock's acceptance 
was an acknowledgment of his having received the money. 

By the court: We deliver no opinion on the omiſſion of the 
words value received and order, but confine ourſelves to the lat- 
ter objection, that the bill is drawn payable out of a particular 
fund, and upon an event which is future, uncertain and contin- 
gent, viz. the drawee's having received W. Steward's money. 
A bill of exchange always implies a perſonal general credit, not 
applicable to particular circumſtances or events ; which cannot 
be known to the holder of the bill, in a general courſe of ne- 
gotiation. Andrews and Franklin [in par. 5.], ſeems indeed an 
exception to this rule. A promiſſory note to pay a ſum, when 
the ſhip Devonſhire was paid off. But, in the firſt place, that 
was a promiſſory note, and not a bill of exchange; and a note 
may be certainly payable on a future event, Nor again was the 
note payable, out of the ſhip Devonſhire's fund; but was given 
on the general credit of the drawer, though payable at a * f 

and 


4 Vin. Abr. tit, Bills of Exch, (A) 20. 
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and uncertain time. But, as this is a hard caſe (to ſey no more 
of it), we will not give our judgment abſolutely; but having 
thus declared our opinions, let there be judgment for the defen- 
dant; unleſs cauſe ſhewn to- morrow. On the morrow, Leigh, 
plaintiff's counſel, moved, for leave to enter a nen vult proſequti 
on the firſt count in the declaration; and had a rule to ſhew 
cauſe, which was made abſolute the laſt day of terms. 

In this caſe as reported in 3 Wils. 207. the court deliver- 
ing their opinion ſays, the inſtrument or writing which conſti- 
tutes a good bill of exchange, according to the law, uſage and 
cuſtom of merchants, is not confined to any certain form or ſet 
of words, yet it muſt have ſome eſſential qualities without which 
it is no bill of exchange; it muſt carry with it a perſonal and 
certain credit given to the drawer, not confined to credit upon 
any thing or fund; it is upon the credit of a perſon's hand, as 
on the hand of the drawer, the indorſer, or the perſon who ne- 
gotiates it ; he to whom ſuch bill is made payable, or indorſed, 
takes it upon no particular event or comtingency, except the 
failure of the general perſonal credit of the perſons drawing or 
negotiating the ſame, In the preſent caſe, the drawer did not 
make this writing or inſtrument upon his own perſonal general 
credit, that in all events he would be liable in caſe Brecknock 
ſhould not pay it out of William Steward's money; but, both 
the drawer and the perfon to whom payable, look only at the tund, 
and no perſonal credit is given to the defendant the drawer. 

IT was objected at the bar, that this bill is accepted by Breck- 
nock generally, and in an unlimited manner: I antwer, if the 
bill had been drawn accordingly, in a general and unlimited 
way, both the bill and acceptance would have been good ; but 
the acceptance muſt mean, that Brecknock accepted it to pay 
it out of Steward's money, not out of the drawers money z and 
upon this record it appears, that Brecknock has not received 
any of Steward's money. I think it would be monſtrous to 
ſay, that either the drawer or acceptor ought to pay this 321. 178. 
out of their own money. The caſe in Ld. Raym. 1481. is 
not to pay out of a contingency but in all events. And there 
is no caſe that I can find, in any book whatſoever, an action 
would lie, as upon a bill of exchange, where the ſame was 
payable out of a future contingent fund. 

12. In Chamberhn v. Delarive, 7 Geo. III. It was held that, 
where a creditor accepts a note or draft of his debtor upon a 
third perſon, to be paid a ſum of money for value received, if 
he hold it an unreaſonable time before he demands the money, 
aud the perſon upon whom it is drawn becomes inſolvent, it is 
the creditor's own loſs, though this draught be not a bill of ex- 


change 
F 2 Black, Rep. 782. 
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change or negotiable.— Action upon the eaſe was for work and 
labour done by the plaintiff for the defendant. Upon the ge- 
neral iſſue, tried before lord chief juſtice Wilmot. At the trial 
it appeared in evidence that the defendant being indebted to the 
plaintiff in 181. for work done, the defendant gave the plaintiff 
a note or draught upon one Heddy, whereby the defendant de- 
| fired Heddy to pay to the plaintiff a few days after date 181. for 
value received; the plaintiff took and held this note or draft four 
months, and never applied to Heddy to demand the money of 
him; Heddy afterwards broke and became inſolvent ; the note 
or draught not being to the plaintiff C5amberlyn, or oder, the 
Jury looked upon it as not anegotiablebill of exchange or draught, 
and found a verdict for the plaintiff damages 18]. contrary to 
the directions and opinion of the lord chief juſtice ; and therefore 

it was now moved for a new trial without payment of coſts. 
By THE CouURT. 1ft, It was objected for the plaintiff, that 
this is not a bill of exchange, becauſe it is not negotiable, that 
it is of the very eſſence of a bill of exchange to be payable to 
ſuch a one or order, and therefore the plaintiff ſhall not loſe the 
value thereof, as he would have done it it had been negotiable, 
by reaſon of his holding it ſo long without demanding the 
money of Heddy; 2dly, That the plaintiff was no more than a 
ſervant or agent to the defendant in this cafe, and could not re- 
ceive the money for his own uſe ; as to the 1ſt objection, we 
think it is not neceſſary in this caſe to give any opinion, whether 
this be a bill of exchange or not, becauſe we are of opinion 
that when the plaintiff accepted and took from the defendant 
this note, draught or order, upon Heddy for 181. to be paid to the 
plaintiff for value received, the plaintiff acquired an intereſt in 
the 18]. and if he had received it of Heddy, he would have re- 
ceived the ſame for his own uſe, and not for the uſe of the de- 
fendant the drawer; the plaintiff, by accepting this note or 
draught, undertook to be duly diligent in trying to get the mo- 
ney of Heddy, and to apprize the defendant the drawer if Heddy 
failed in payment ; the plaintiff ſubſtituted himſelf in the place 
of the defendant the drawer, who has been deluded into a belief, 
that the plaintiff had got the money of Heddy, The common 
Jaw deteſts negligence and laches; there is no reaſon applicable to 
the caſe of holding a bill of exchange that is not applicable to 
this caſe ; the plaintiff by holding this order four months hath 
fdiſchar;red the defendant of his debt, and credited Heddy in his 
ſtead and place; if this verdict ſhould ſtand it would be miſ- 
chievous: if a jury can ſay that a man may hold ſuch an order 
or draught as this is ten weeks after it is due, they may as well 
ſay he may hold it ten years; here appears to be groſs negli- 
gence in the plaintiff, and we think the jury ſhall not W 
the 
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the law in ſuch a caſe as this is, and therefore there muſt be a 
new trial upon payment of coſts *. 
13. WHETHER the amount of a bill payable to a fictitious 
ayee be recoverable in an action, hath been a queſtion which of 
fats hath much agitated the commercial world, and three caſes per- 
taining hereto were brought before the court of King's Bench; 
and another before the Common Pleas ; which caſes we ſhall 
here attend to, and then to the deciſions in the Houſe of Lords, and 
at the concluſion of the paragraph make ſome brief obſervation 
on the reſult of the deciſions.— The firſt of theſe caſes was 
Tatlocł v. Harris *, before the court of King's Bench, in Eaſter 
Term, 29 Geo. 111. The ſecond Pere v. Lewis, in the fame 
term; and the court thinking this latter not to be diſtinguiſhed 
from the former gave judgment for the plaintiff without hearing 
argument. In thoſe caſes the action was againſt the acceptor ; ſo 
likewiſe in the caſe of Minet v. Gibſon, before the court in 
Mich. Term, 30 Geo. III. in which the court likewiſe gave judg- 
ment for the plaintifts without hearing any argument, adding 
that they underſtood that it was agreed to be turned into the 
ſhape of a ſpecial verdict that it might be carried up to the der- 
ner reſort, —T he queſtion concerning thoſe bills firſt came be- 
fore the court of King's Bench on a motion for a new trial; but 
as it was of ſo much importance, bills to the value of near a mil- 
lion a year having paſſed through theſe houſes only, the court 
recommended 1t to the parties to conſent to have a ſpecial ver- 
dict, in order that the record might be carried to the Houſe of 
Lords; and the counſel for both parties, without going to ano- 
trial trial, agreed upon ſtating this verdiCt®* ; the ſubſtance of 
which we ſhall preſently relate, after attending to the enſuing caſe, 
and relating the ſubſtance of the declaration in Minet v. Gibſon, 
TRE caſe before the court of Common Pleas in Hil. 30 Geo, 
III. was that of Collis v. Emett, in which an action had been 
brought againſt the drawer, and a ſpecial verdict being found; 
aiter arguments thereon, Lord Loughborough delivering the opi- 
nion of the court ſays, A bill of exchange 1s an authority to pay 
purſuant to the order of the payee; and it is alſo an undertaking 
to pay purſuant to that order. But if there be no perſon wha 
by any poſhbility can give ſuch order, the engagement muſt be 
to pay the bill, If the order of the perſon cannot be procured, 
and with the knowledge and privity of the parties who make the 
bill, ſuch a name is put in as cannot give an order, it is in effect, 
and in point of Jaw, the ſame thing as if he had made it payable 
to the perſon who held the bill, namely the bearer, The deter- 
mination 


» 2 Wils. 3 53. t Reported in 3 Durnf. and Eaſt, Rep. 17 
v 2 Duraf, and Taſt, Rep. 483. 
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mination of the court of King's Bench has approved the ſame 
rule, and we think that a right determination“. 

In Minet v. Gibſon, the firſt count in the declaration ſtated, 
that Liveſey and Co. on the 18th February 1788 made a 
bill of exchange, directed to the defendants, requiring them 
three months after date to pay 721l. 5s. to John White, 
or order; Liveſey and Co. well knowing that no ſuch perſon 
as J. White exiſted; on which bill an indorſement was 
made, purporting to be the indorſement of J. White named 
in the bill, requiring the contents to be paid to Liveſey and 
Co. or order; that Liveſey and Co. (by one Abſalom Good- 
rich, by procuration of Liveſey and Co.), indorſed to the 

laintiffs; and that the defendants accepted it, knowing that 
no ſuch perſon as J. White exiſted, and that the name of 
J. White ſo indorſed was not the hand- writing of any perſon 
by that name. | 

The 2d count, after ſtating the drawing of the bill, as above, 
proceeds thus: Liveſey and Co. knowing that J. White was not 
a perſon dealing with, or known to, Liveſey and Co. and uſing 
the name of J. White in the bill as a nominal perſon only, and 
intending not to deliver the fame to him, or to procure the ſame 
to be actually indorſed by him; upon which bill a certain in- 
dorſement was made, requiring , the payment to be made to 
Liveſey and Co. and that Liveſey and Co. indorſed to the plain- 
tifts, without having delivered the bill to J. White. 

The 3d count ſtated that the bill was made payable to them- 
ſelves, Liveſey and Co. by the name and deſcription of J. White. 

The 4th treated it as a common bill payable to J. White 
or order, and that J. White indorſed it to the plaintiffs. 

The 5th as payable to bearer; and that the plaintiffs were 
the bearers. 

The 6th payable to J. White or order; with an averment 
that, when the bill was made, there was no ſuch perſon as 
J. White, the ſuppoſed payee, but that the name was merely 
fictitious; by reaſon whereof the ſum mentioned in the bill 
became and was payable to the bearer thereof, according to 
the effect and meaning of the bill ;—averring alſo that the 
plaintiffs were the bearers and proprietors thereof. 

The 7th count ſtated that there was a partnerſhip, or houſe, 
of certain perſons uſing trade as well in the name and firm of 
Liveſey and Co. as in the name and firm of J. White; that the 
laſt- mentioned perſons made a certain other bill, (the hand of 
one of them on their joint account, and in their copartnerſhi 
name and firm of Liveſey and Co. being thereto ſubſcribed) and 
directed it to the defendants, requiring them three months after 


date 
* 1 H. Black. Rep. 313 
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daate to pay to the ſaid laſt- mentioned copartners, by the name 

RE of J. White or order, 7211. 5s.; and that the ſaid laſt- men- 
J 3 tioned covartners afterwards by a certain indorſement in writing 
c » appointed the contents to be paid to the plaintiffs, and delivered 


the bill ſo indorſed to them. 
Z There were alſo other ceunts for money had and received by 
OG 3 the defendants to the uſe of the plaintiffs ; for money paid, laid 
> out, and expended by the plaintiffs to the uſe of the defendants, 


alen and for money lent and advanced by the plaintiffs to the defen- 
ere 4 dants*%.— TI hoſe are uſually termed the money counts, a deſcrip- 
b tion whereof is in C. IX. & 1. par. 2. 


th ; THE ſpecial verdict before the court of King's Bench (in ſub- 

8 ſtance) ſtates, that Liveſey and Co. made a certain inſtrument 
c ; in writing, directed to the defendants, requiring them, three 
mY * months after date, to pay to John White or order 7211. 5s. ; 
that Liveſey and Co. at the time of making it well knew that 


OG 7 no ſuch perſon as J. White, in the bill mentioned, exiſted ; that 
nos A certain indorſement in writing was afterwards made by Liveſey 
\fins and Co., purporting to be the indorſement of J. White, and 

and od 7<quiring the contents of the bill to be paid to Liveſey and Co., 
2 or their order; that Liveſey and Co. afterwards indorſed (by 
a * A. Goodrich by procuration of Liveſey and Co.) to the plain- 
1 mo 1 tiffs for a full and valuable conſideration, when the plaintiffs 
x" Og { became and {till are the holders of the bill ; that the defendants 
| 2 afterwards accepted, well knowing that no ſuch perſon as 
3 þ J. White, in the bill named, exiſted, and that the name of 
dice. J. White ſo indorſed thereon Was not the hand-writing of any 
Vhite ; perſon of that name. That the defendants at the time of the 
| making, and accepting the bill, had not, nor had they at any 
e time ſince, any money, goods, or eftects whatſoever, of or be- 
5 longing to Liveſey and Co. or of the plaintiffs, in their hands. 

. 3 1H:ts ſpecial verdict being before the court of King's Bench 
Ja in Mich, Term 30 Geo. III. the court gave judgment for the 
ons 10 plüaintiffs on the fifth count in the declaration. Upon this judg- 
e pill ment, a writ of error was brought returnable in Parliament; 
xo w and after arguments by counſel, the Lord Chancellor on the 


th 3 26th April, 1790, referred to the twelve judges the three follow- 
at ie. ing queſtions.—Firſt, Whether the making the inſtrument de- 
clared upon appears upon the ſpecial verdict to be ſo criminal, that 


_— the policy of the law will not ſuffer an action to be founded on ſuch 
firm o an inſtrument ?—Second, Whether upon the matter found in the 
2 ſpecial verdict the bill mentioned in the fifth count can be deemed 
an * in law a bill payable to bearer ?—Third, Whether the matter of 
4 85 the ſpecial verdict will ſuſtain any other count in the declaration? 

) an 2 ON the 3d of February 1791, the judges attended in the 
IS _ 3 Houſe of Pcers and delivered their reſpective opinions. And as 
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to the firſt queſtion thoſe of them who delivered their opinions 
agreed, that the matter found in the ſpecial verdict was ſuf- 
ficient to warrant them in ſaying, that the making the inſtrument 
declared upon, was not ſo criminal that the policy of the law 
would not ſufter an action to be founded upon it. 

Horn, BARON, in delivering his opinion ſays, in anſwer 
to the firſt queſtion, I am of opinion that no ſuch criminality 
can be diſtinctly inferred from this verdict. To conſtitute that 
degree of criminality, the facts found muſt amount to this, that 
the parties have uttered the bill or have forged it with intent to 
deſſd ſome perſon in particular. He conceived that Gibſon 
and Johnſon having accepted the bill after Liveſey and Co. had 
indorſed it, and knowing at the fame time that although there 
was on the bill a fictitious indorſement, there was alſo a real 
one, the law will preſume them to have given credit to that, 
and thereby to have accepted a good and valid bill. In this view 
he faid, I conſider them as liable to pay the bill. 

PERRYN, BARON, with reſpect to the firſt queſtion ſays, 
the law, where a felony has been committed, will not permit the 
party injured to proceed againſt the offender in a civil ſuit, but 
for the ſake of the public he muſt ſeek his remedy by a criminal 
proſecution, and the civil action ſhall merge in the felony. This 
is certainly ſo againſt the perſon who commits the felony. The 
main ingredient to conſtitute the crime of forgery is an intention 
to defrauJ; it mult be ſo laid in the indictment and proved. 
In the caſe of J//ilkes at Launceſton, Tuſt's cafe [in C. VII. 
Fr. par. 6. 7.] and Bylland's caſe [in C. VII. S v. par. 4.] 
Cited at the bar, there was a falſe repreſentation made, a falſe 
name put upon the ſeveral bills in each caſe, and in all an intention to 
defraud particular perſens was charged expreſsly and found. He 
concurred with the judgment of both the courts of King's 
Bench and Common Pleas, and his anſwer to the ſecond queſtion 
was, that upon the matter found in the ſpecial verdict the bill 
mentioned in the fifth count may be deemed in law a bill payable 


to bearer. 


TromPpsoON, BARON, and Gould, Juſtice, were of the ſame 
opinion with Hotham and Perryn, Barons, on all the three queſ- 


tions; and as to the third queition were of opinion that the 


matter found in the ſpecial verdict would ſupport the firſt count 
in the declaration. 

LoRD ChiEF BARON EYRE, who next delivered his opinion, 
adverting to the firſt queſtion concerning the criminality of the 
inſtrument oblerves, that (although the tranſaction ſtated in the 
ſpecial verdict appears to be cf a very criminal nature, perhaps 
ſufficient to have warranted a charge of forgery againſt both the 
drawers and acceptors of this bill, and allo to have warranted 

the 
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the finding of all that is neceſſary to conſtitute the crime of 
forgery, in both) the crime does not appear upon this ſpecial 
verdict fo conſtituted. There is no fraudulent intention found, 
which is of the eſſence of the crime; conſequently, the queſtion, 
whether the policy of the law would ſuffer an action to be 
founded upon the crime, does not ariſe. Upon this queſtion 
there is no difference of opinion, and therefore his Lordſhi 

ſays, I forbear troubling the houſe with any particular diſcuſſion 
of it. He next adverted to the different counts in the declara- 
tion, and in his diſcuſſion ſaid, we ſhall all agree, that if a man 
claims to be entitled to a bill of exchange drawn payable to a real 
payee or order, and has not an indorſement by the payee, he can- 
not count upon it as a bill of exchange, though he ſhould have 
paid to that payee the full value of it, and though it were bar- 
gained, ſold, aſſigned and conveyed to him, by every form of 
conveyance which courts of law and equity in this country have 
recognized. This policy has lately prevailed fo authoritatively, 
that two juries under the direction of a noble and learned judge 
have eſtabliſhed, as far as their verdict could eſtabliſh, a title by 
indorlement from one of the name of the payee, who was not the 
real payee in whoſe favour the bill was drawn, but into the hands 


of whom the bill fell by ſome accident or negligence in the 


drawer ſin C. IX. S 11, par. 1.]. Poſſibly as names are but 
deſignations of perſons, and that bill was in fact not made pay- 
able to that perſon, theſe verdicts may not be acquieſced in, and 
the queſtion as to that indorſement may be conſidered as not 
finally ſettled.— His Lordſhip, at the concluſion of his opinion, 
ſays, The anſwers to the ſecond and third queſtions, which it is 
my duty to ſubmit to your lordſhips, thinking as I do of the caſe, 
is, that upon the matter found in the ſpecial verdict, the bill 
mentioned in the fifth count cannot be deemed in law a bill pay- 
able to bearer ; and that the matter of the ſpecial verdict will not 
ſuſtain any other count in the declaration. The drawers of this 
declaration ſaw theſe difficulties in the title of the plaintifis claim - 
ing to ſue on a bill of exchange payable to John White, a ficti- 
tious payee, or order; and therefore in the fifth and fixth counts 
they made a bold attempt to manufacture the bill a-new. But 
they ſeem not to have made the beſt uſe of their materials. If 
they had declared upon a bill drawn by Liveſey and Co. (the in- 
dorſers by procuration) payable to the plaintiffs or their order, 
they might have alledged that our books ſay that every indorſe- 
ment is a new bill; and it that be fo, this bill is a new bill, 
wherein the indorſers are drawers, and the indorſees the payees. 
But they have not choſen to take this ground. In the fifth count 
they ſay ſimply that the bill was drawn payable to bearer; in the 
Axth they ſay, that the bill was drawn payable to Mr. John White 


0 
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or order, but that the payee was fictitious, and therefore the 
contents of the bill became payable to the bearer, according to 
the effect and meaning of it. HEATH, JUSTICE, argued in a 
ſimilar manner to the Chief Baron, and concurred with him in 
opinion. 

ITnest arguments by the judges in delivering their opinions, 
of which we have here but a brief ſketch, were in the houſe of 
peers on the 3d of February 1791, and are reported by Mr. 
H. Blackſtone in his Reports of Mich. and Hil. Terms, 
31 Geo. III. After the judges had delivered their opinions the 
houſe adjourned, On Monday February the 14th a debate took 
place, in which lords Kenyon, Loughborough, and Bathurſt 
argued in favour of the judgment, and the lord chancellor 
againſt it. 
| Lok KEN VON obſerved that the queſtion was, whether upon 
this bill of exchange. the plaintiffs had a right to recover. A title 
| to this bil] could not be deduced conformable to the words of the 

| inſtrument, and in order to make out a title the indorſement of 
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John White muſt be proved, which could not be done in this 
inſtance, becauſe the ſpecial verdict had found that no ſuch per- 
150 ſon exiſted. But melancholy indeed muſt be the caſe of many 
11 perſons, if there were poſitive rules of law which ſaid that no 
it inftrument could operate at all, unleſs it operated in the very 
ny terms in which it was written. His Lordſhip ſaid, that after 
| ! | all the conſideration he had been able to give this caſe, he was 


ſtill of opinion that the judgment of the court of King's Bench 
ought to be affirmed, 
IF TAE LORD CHANCELLOR faid, it was for the ſafety of man- 
1 . kind, that the forms of law ſhould be obſerved, and that nothing 
1 ſhould be aſſumed beyond what was expreſsly found by the ſpecial} 
8 verdict. Though the evidence was ever ſo cogent, a court of 
law could not draw the concluſion, it muſt be done by a jury. 
The jury had found no fraud by their ſpecial verdict ; and, con- 
ſequently, the judges muſt ſay, there was nothing unfair in the 
| tranſaction.— This was a melancholy cafe with reſpect to the 
| parties. For, whatever became of this bill, with reſpect to the 
| | | very next bill that came before the court, it muſt be decided 
| f whether this was, or was nota forgery: whether the putting the 
if name of John White, or any other forged name upon a bill of 
exchange, was not matter within the ſtatute. This was a thin 
he couid have wiſhed had been ſtated. This, therefore, e 
be found. It muſt be known whether it was poſſible for thoſe 
who call themſelves merchants, to put fictious names, or the 
names of any other perſons on bills, and to write thofe names 
themfelves.—The caſe of Co//is v. Emett in the Common Pleas 
went on the fame point with this. —His lordſhip ſaid, he enter- 
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tained doubts on this ſubject, and differed in opinion from thoſe 
who thought the judgment might be maintained on the fifth 
count. He conceived it impoſſible it could be on the firſt count; 
and ſaw no ground on which it was poſſible to affirm it: if it 
was affirmed, their lordſhips ought not to forget the numerous 
inconveniencies that would attend the tranſactions of commer- 
cial men. Who was to know that John White was a mere 
fiction? When was this to be k:own?—When the holders come 
againſt the acceptors, they refuſe payment and ſtand an action; 
and at laſt the holders are told that the inſtrument, which they 
took as a bill payable to order, was a bill payable to bearer. 
Lord LouGHBOROUGH ſaid, the bill was accepted by Gib- 


ö ſon and Johnſon after it was indorſed by the drawers. From 
> that inſtant it ceaſed to be a bill payable to the order of White, 


becauſe the acceptors, at the time they put their acceptance to 


' ? the bill, took White to be merely matter of form; and his lordſhip 
was of opinion, that in its proper and legal operation, and in the 
real and true ſtate of the tranſaction between the parties, this was 
2 bill which Gibſon and Johnfon undertook to pay to whoever 
2 ſhould produce that bill to them with the indorſement of Liveſey, 
{ Hargreave and Co. and to whoever had paid a valuable conſider- 
ation to the drawers, and that the judgment of the Court of 
2 King's Bench ought to be armed. 


Loxp BATHURST ſaid, he was now well ſatisfied that accord- 


ing to the ſtate of the ſpecial verdict this had always been a bil] 
payable to bearer, It was conliltent with jubice that the hold- 


ers ſhould recover the amount of the bill for hich they had 
given a valuable conlideration ; and Gibſon and Johnſon having 
accepted this bill, it was not in their power now to ſay that they 
ſhould not be bound. He therefore thought the judgazent ought 


3 


q 
8 forgery, ſtill appears to hang in ſuſpence ; for on the principal 
gqueſtion, „whether indorſing the name of a fiftitious payee be, 
er be not, a forgery,” there was no deciſion. Since this deci- 


Ton was the caſe of Lidiard v. Panter, tried at the fittings after 


to be affirmed. | 


TRE Lord CHANCELLCR at the concluſion of the debate 


put the queſtion, whether the judgment of the court of King's 
Bench ſhould be reverſed; which paſſed in the negative without 


1 


A diviſion. 


FRoM this deciſion it may be perceived that, notv/ithfanding 


ne moſt favorable conſtruction has been put on thot? bills, the 


ame aſſimilate very nearly with forgery ; and whether drawing 


Ind negotiating bills in the manner above deſcribed is, or is not 


rin. Term, 31 Geo. III. The action was brought to recover 


e ſum of 2001. upon a promiſſory note drawn by the defendant 


favor of the plaintiff, The defence was, that the note was 
given 


* — 
— = 


24 CHAp. II. C 111, 


given weithout any legal conſideration. A bill drawn by Live& 
and Co. dated at Mancheſter, and accepted by Gibſon and Jchn- 
jon for 9351. was diſcounted by the defendant at the requeſt oi 
the plaintitt, in payment for which the note in queſtion was 
given among others. This bill was made payable to a fi#/:115%s 
perſon, purporting to be a Mr. Hole. 

Lok KEN VON ſaid, that if the plaintiff nt the bill was payable 
to a fictitious perſon when he received it, he acted fraudulent! 
to diſcount it, and conſequently he could not recover the note 
of 200l. V erdict was for the defendant. 

[x a pet 1 ex parte Clarke, in the matter of LEP, &c, 
banktrupts, 1791. The petition was to be admitted a creditor, 
in reſpect of certain bills indorſed by the bankrupt to the peti- 
toner. The bills were made to fictitious payees. But it was 
tid, that circumſtance was of no confeguence againſt the in- 
dorſer.— Lord Chancellor. It is clear, that, as againſt the in- 
dorſer, it does not ſignifſy what the bill is. The indorſee may 
come againſt thc indorfer, though the bill is a mere nullity in 
other reſpects. It is the indorſer's buſineſs to ſee what he ca: 
make of the bill, but he, by his indorſement, is certainly liable 
to the Indorſee*, 


& 717, AS CONCERNING bills and notes which are held to 


he necotiable. 1. 1 Jegotiable notes are thoſe within the intent of 


the fiatute 3& 4 Ann. Promitiory notes were formerly only 
contidered by the common law as evidencc: of a de bt, and not 
aſnignable ur negoti: ble in their own nature; but it being found 

pecefiary to make uſe of this kind of credit, it was enacted by 
tie ſtatute 3 & 4 Ann. c. 9. (made perpetual by 7th Ann.) 
"That all notes in writing that ſhall be made and ſigned by any 
perſon, or by the fervant or agent, who 1s uſually intruſted by 
ſuch perſon to ſign promiſlory notes, whereby ſuch perſon {hall 
promiſe to pay to an other, or his order, or unto bearer, any 
jum of money mentioned in ſuch note, ſhall be taken and con— 
itrued to be, by virtue thereof, due and payable to ſuch perion 


to whom the ſame is made p a) able: and every note made pay- 


able to any perſon, or his order, {hall be affignable or :ndorfab! 2 


over, and the perſon to whom ſuch tum of money is by ſuch 
4 — made payable, may maintain an action ſor the ſame, 
either againſt the perſon who ſigned ſuch note, or againſt hint 
that indorſed it, as in Caſes of inland bills of exchange; and in 

very ſuch action the plaintiff ſhall recover his damages an! 
Coſts, ut it is hereby enacted, that all and every ſuch action 
ball be cemmenced, ſued and brou Zht, within ſuch time as!“ 
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appointed for bringing of actions, purſuant to the ſtatute 21 Ja. I. 
of limitations; mentioned hercafter in $ tv. par. 

4. IX is ſaid there are no preciſe words required to be uſed 
either in a bill of exchange or promiſſory note? ; and as to the 
latter, if it is within the intent of the act, it is ſufficient, though 


it does not follow the very words of the act. In the caſe of 


Taylor v. Dobbins, it was held ſufficient if the note is drawn thus, 


I A. B. promiſe to pay, &c.“ without being ſubſcribed A. B. 
though the words of the ſtatute are /igned by ſuch perſon*®. And 
in the caſe of Ah v. Baron, Trin. 6 Ann. it was adjudged, that 
a note wrote by the plaintiff, and ſubſcribed by the defendant, 
is a note made and ſigned by the defendant within this act; for 
the ſigning or ſubſcribing is the lien, and the writing or making 
is the mechanical part of itd. And in the caſe of Elliot V. 


Guoper, ſigning by, mating a mark, was held ſufficicat ſigning 
within the ſtatute®, 


HENCE it is percervavle that the name of the perſon making 
the note, muſt be inſerted in the body or ſubſcribed at the bottom 
thereof; and every note muſt be written or otherwiſe ſigned by 
the perſon making it, or ſome one authorized by him for that 


ITA a note may be negotiable it hath been held that the 


| 1 fame mult be payable to payee or order, or to bearer, as ſhould a 
bill, whereof mention will be made in par. II. but it « does not 
appear that it muſt import to have been given for value received? ; 


and it is held that a bill of exchange need not, as ſhewn in 


C „ III. 51. par. 2. 


Bor that it may be negotiable it muſt be for the payment of 


1 money only, and that not on an uncertain conting gency, as ſhewn 
An FI. par. 1. 2. Yet where the note is to become payable on 


n event which will certainly happen, though it be to take effect in 


future, it is negotiable, as in the caſe of Cook v. ( »lehan, 18 Geo. II. 


note to pay to A. or order, fix bees after the death of the d:- 
Fendant's father, for value received, was held to be a negotiable 


note within the above mentioned ſtatute ; for there is no con- 
4 tingency whereby it may never become payable, but it is only 


; A 


ncertain as to the time, which is the caſe of all bills payable fo 


a many days after fight, In Common Pleas it held three argu - 


g , and was held good upon a ſolemn reſolution deliv red by 


Chief ſuſtice Willes®. 


4. AND ſo a note in its former part contingent, may by ſubſe- 
gAuent words become poſitive and negotiable; ; as if a note was drawn 


ö payable to an infant promiſing to pay when he comes of aze, that 


2 would 


Y Ld. Raym. 139”, 


a 2 Str. 399. d 3 New Abr. 666. c Str. 609, 
5 4 See kertafter, PAT, 6, 7 7 
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lf 
1 
[18 
1 
1 
| ! 35 Cap. II. § it. f 
| | | * * 
a! 4 would not be negotiable, on account of the uncertainty of the 
1 event; but when it is added, on his coming of age, viz. 12th June 


| 1750, there the time is ſpecified and it becomes a certain debt; 
| as in the caſe of Goſs v. Ne!ſon, Hil. 30 Geo. II. judgment was 
| obtained in an action upon a promiſtory note, given to an in- 
fant, payable when he, (the infant) ſhall come of age, which wil! 
114 be June 12, 1750; and the defendant's counſel having moved 
"1h 1 to arreſt the judgment, for that this was not a good note within 
l! | tle ſtatute 3 & 4 Anne, c. 9. which gives like remedy, upon 
| | promiſſory notes, as upon bills of exchange. In anſwer to 

| which the counſel for the plaintiff cited the above mentioned caſe 
| of Cook v. Colehan, 

| Lord MANSFIELD, chief juſtice : It would have been clearly 

| good, if it had been made payable on the 12th June, 1750, that 
1 | is to ſay, on a day certain, without mentioning the plaintiff's 

| 

' 

| 


+ «„“ f — 
_ — 


being then to come of age; and ſurely this is not the leſs cer- 
tain, for adding that circumſtance. The former part of the 
note is 2 promiſe to pay the money, and the reſt is only fixing 


— ä ũ ——— — 
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ö 

| | the particular time when it is to be paid; it is enough, if it be 
18814818 certainly at all events payable at that time, whether he lives 
till then, or dies in the interim. "This is a good note within 
Ii {018 the remedial ſtatute. A contingent note, where it is uncertain 
whether the money ſhall ever become payable at all, or not, is 
another calc : ſuch a note is not within the ſtatute, and there- 
17 fore I think this is a good note within the ſtatute 3 & 4 Ann. c. 9. 
1 and the court being of the ſame opinion, they agreed that this 
1 was debitum in projentt, though ſolvendum in futuro, that is, à 

14 preſent debt, though to be paid in futuref. 
| THAT a note is negotiable, where it being to pay within fwo 2? 
{1} months after ſuch a ſhip is paid of, was heretofore thewn in & 11. 
1 par. 5. And in the caſe of Zewis v. Orde, 2d ſittings in Mid- 
i dleſex, 8 Geo. II. an action was brought upon a note given by 
M the plaintiff to the defendant in the following form: I promiſe to 
l pay Mr. James Lewis eleven pourd's at the payment of the ſhip 
| | 14 Devonſhire, for value received. Ihe plaintiff declared as upon 
| i Wi the ſtatute of Queen Anne, taking it to be a vote within the ſta- 
\ tute, —Marth counſel for the defendant objects, that it is not a 
[| note within the ſtatute; 1ft, becauſe not payable to order, or 
l bearer ; and, 2dly, becauſe of the contingeney of the time o 
| | payment. | — 
ene HARDWICKE chief juſtice, It has been long ſettled, that the 
1 | ſtatute does not require a particular certuin form, and ſaid he re- 
Mn membered a caſè in this court where it was held on demurrer, 
10 10 | that a note to be Within the ſtatute needed not to be payable % 
| | ora. \ 
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order. And in that caſe it was urged, that it might as well be 
ſaid every note within the ſtatute ſhould be payable to order or 
; bearer; for they are the very words of the ſtatute. As to the 
| contingency of the payment, the ſubſequent act of the payment 
of the ſhip makes it certain; and therefore though not a lien 
ab mito, {alien from the beginning} yet became ſufficiently ſo, 
and within the ſtatute by the fact happening after. It is not like 
the caſe of Jocelyn v. Laſerre, in 11. par. 7.] where it was held 
that a bill of exchange, payable out of a particular fund for grow- 
ing ſubſiſtence, was not within the ſtatute. I think therefore 
the declaration is proper enough; but you may make your ob- 
| jection in arreſt of judgment; for this will appear on the records, 
5. THAT a note may be negotiable if within the meaning of 
the act, though it does not follow the very words of the act, we 
have a further demonſtration in the following caſes. As in 
; Norris v. Lee, Eaſter 11 Geo. I. it was held that a note drawn 
in theſe words, I promiſe to account with J. S. or his order, for 
Sol. value received, by me, &c. was a good negotiable note within 
2 this ſtatute, and that the word account ſhall be conſtrued the fame 
; as to pay, and not to render an account as factor or bailiff; and 
2 


of J. Sb. 
Fe. Ap in Pefpleꝛvell v. Milhn, 6 Geo. I. where a promiſ- 
lor y note was entered into by A, to pay ſo much to B. for a debt 
due from C. to the ſaid B; and it was objected, that this not 
being for value received, was not within the ſtatute, and primd 
2 /acre the debt of another is no conſideration to raiſe a promiſe. 
But the court held it to be within the ſtatute, being an abſolute 


Promiſe, and every way as negotiable as if it had been generally 


* 


for value received i. 
7. In Chadwick v. Alen. The following was held to be a 
note within the ſtatute. “ I acknowledge that Sir Andrew 
Chad ick had delivercd to me all the bonds and notes, for 
„ which 400. were paid on account of Colonel Synge, and that 
Sir Andrew delivered me Major Graham's receipt and bill on 
* me for 101. which 10l. and 151. 58. balance due to Sir Andrew, 
* I am {till indebted and do promile to pay. 
8. AN p in Burchell v. Shebch, Mich. 2 Geo. I. where the 
note was, «© 7 pronje to pay to IV,. 1007. in three months after 
date, value received of the premiſes in Roſemary-Lane, late in 
F< the poſſeſſian of T. R. Upon a demurrer, the court held this 
*Flearly a promiſiory note within the ſtatute 3 & 4 Anne?, 

1 D 3 9. BILLS 


s Cunningham's Law of Bills, 113. h Ctr, 629. i Str. 264. 
4 Str. 700. 1 Li, Ram 1545. 
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9. BILLs are not negotiable if payable out of particular and 
uncertain funds, or upon contingent or uncertain events, as here— 
tofore mentioned in & 11. par, 6. But where a particular fund 
15 mentioned, and the mention thereof being as only by way of 
direction how the drawce ſhall reimburſe himſelf, the bill is ne- 
gotiable, as in the caſe of Maciood v. Snee, 13 Geo. I. where : 
writ of error being brought of a judgment in Common-Pleas, 
wherein the plaintiff declares, that A. B. drew a bill of exchange, 
dated 25th of May, whereby he requeſted the defendant one 
month aſter date to pay the plaintiff or order gi. 10s, Gas my 
“ quarterly half-pay, to be due from the 24th of Jun? to the 
« 27th of September next by advance.” And the action was 
againſt the defendant on his acceptance. It was objected that 
this was no bill of exchange; becaule it is not to pay in all 
events, but is left to the pleaſure of the perſon on whom it is 
drawn either to advance the mo 8 80 not. And it was com- 
pared to the caſe of Facehn v. Laſerre, [in HII. par. 7. ] which 
was to pay out of his growing fubſillence. and to the caſe of Jenny 
v. Herde, [in Hl. par. 6. which was to pay out of a particular 
fund, and in both caſes held to be no bill of exchange. But by 
the court ; The quarterly half-pay is a certain fund, which the 
gro-ing ſubliſtence was not: "The mention of the half-pay is 


only by way of direction how he ſhall reimburſe himſelf, but the 


money 1s {till to be advanced on the credit of the perſon. The 


reaſon it was held no bill of exchange in Jenncy v. Herle was, Y 
becauſe it was no more than a private order to a man's ſervant. * 
Hereon the judgment which had been obtained, and of which the 


above-mentioned writ of error was brought, was affirmed m. 


10. THOUGH it is ſaid there are no preciſe words required to 
be uſed in a bill of exchange ; : and as to the form of the bill, that 
the ſame ſtrictneſs and nicety are not required in penning of bills 


current between merchant and merchant, as in deeds, wills, &c *. 


Put as we have ſeen in 5 11. par. C—11. a writing may have the 
reſemblance of a bill of exchange and yet be otherwiſe; and in 
par. II. That the inſtrument 3 in writing which conflitutes 18 
good bill of exchange, according to the law, uſage, and cuſtom 3 
of merchants, is not confined to any certain form or {et of words, 

et it muſt have ſome eſſential qualities without which it is no 
bil of exchange; it muſt carry with it a perſonal and certain 


credit given to the drawer, not confined to credit upon any thing 
or fund. 


II. AND to a bill of exchange the name of the perſon making 
muſt be inſerted in the body or ſubſcribed at the bottom thereof; 


and it muſt be written or other wiſe ſigned by the perſon. making it); 
oi 


m Str, 762, n Id, Raym. 1397. 
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or ſome one authorized by him for that purpoſes. And that 
may be negotiable it ſeems that it ſhould be payable to order 
to bearer % 


£1V.T., AS CONCERNING the nature and effects of 

bills of exchange and negotiavle notes. A bill of exchange as 
well as a promiſſory note, ordained by {tatute 3 & 4 Anne, is a 
ſecurity, and differs from a bank note, which is as money itſelf; 
as ſhewn in C. IX. S VI. par. I. Put this ſecurity is not ſuch 
as will prevail againft the privilege of infants, or perſons under 
twenty-one years of age, who are by law ſtiled infants till then 4, 
ſo as to bind them ; wherefore if an infant draw a bill of ex- 
change, infancy 1 Is a good plea in bar to an action brought againſt 
him". Yet by a late caſe, wherein are cited a variety of caſes 
on the ſubject of infants incapability of ſecuring payment, it 
ſeems that an infant may hind himſelf by a promiſſory note given 
for neceſlaries .- As the above-mentioned ſecurity will not pre- 
vail againſt the privilege of infants, fo neither will it againcthe 
general rule of la concerning e women; as that they can 
have no property either real or perſonal z yet In divers inſtances 
a wife may contract and be ſued as a feme /e or unmarricd 
woman, as ſhewu in C. VI. § vii. par. 1.— The ſ. curity by a 
bill of exchange or a promiſſory note, is ſuch as that an action 
may be brought thereon, or the holder may uſe either as evi-- 
dence in another action. A bill is evidence of money lent by 
the payee to the drawer, and a note of money leat by the payce 
to the maker, and both conſequently of money had and received 
by the drawer or maker to the uſe of the holder *, 

In caſes of mutual debts and credit, bills and notes may be ſet 
off in an action brought againſt the holder, or againſt the claim 
of aſſignees under a ſtatute of bankruptcy ?. And mutual cre- 
dit may be thereby conſtituted, though the parties do not mean 
particularly to truſt each other; as Where a bill of exchange 
accepted by A. get into the hands of B. and B. buy goods of A. 
there is mutual credit between A. and B. though "A. do not 
know the bill is in B's bands . 

Ir a merchant abroad, or a gentleman who is no trader, draw 
a bill of exchange on a merchant here, or vice verſa, requeſting 
him to pay a ſum of money, and the drawer fets his name to it, 
fhis amounts to a promiſe to pay*; and as by the expreſs con- 

D 4 tract 


0 Str. 399. Ld. Raym. 1376. 1 542+ t 12 Mod. 380. See rant v. Vaughan, 
P Salk. 133. and ſee heretotore, § 11. hereafter in C. VI. I v. 
par. 9. and hereafter, C. VI. SY. v. u Trader's and Conveyancer's Guide 
I Law's Diſpoſal, 138, 139. and Guard, C. I. CI II. 
7 Carthew, 160. w Tbid. C. II. 
s Truman v. Hurſt, Mich. & Cro. Jac. 306. 
26 Geo, III. I Durgt. and Faſt, | 


Rep. 40. 


Cro, Car. 301. 


40 Cray, II. S1v. 


tract of the drawer, the payee of a promiſſory note has clearly 
a property veſted in him, ſo has the payee of a bill of exchange 
by the implied contract of the drawer, viz. that provided the 
drawee does not pay the bill, he will: for which reaſon it is 
uſual, in bills of exchange, to expreſs that the value thereof hath 
been received by the drawer; in order to ſhew the conſideration 
upon which the implied contract of re- payment ariſes, By this 
implied contract the drawer, in cafe acceptance be refuſed, is 
liable to an action upon the bill, although the time of payment 
is not come; as ſhewn in C. IV. F 1x. 

2. Bur as to this property which although veſted, yet it is 
not in poſſeſſion, but in action, and termed in law a choſe in 
action, being a thing rather in potentia, or in power, than in 
ee, or in being: though the owner may have as abſolute a pro- 

erty in, and be as well entitled to, things in action, as to things 
in poſſeſſion; for with reſpect to bills and notes, as well as bonds 
and contracts of divers kinds, alſo termed choſes in action, the 
law gives an action to the party injured in caſe of non-perform- 
ance, to compel the wrong-doer to do juſtice; and in actions 
ariſing ex contradtr, by breach of promiſe, and the like, where 
the right deſcends to the repreſentatives of the plaintiff, and 
thoſe of the defendant have aſſets to anſwer the demand, though 
the ſuits ſhall abate by the death of the parties, yet they may be 
revived againſt, or by the executors or adminiſtrators, being 
indeed rather actions againſt the property, than the perſon, in 
which the executors or adminiſtrators have now the ſame inte- 
reſt that the teſtator or inteſtate had before T. And with reſpect 
to the exprets contract. of the drawer of a promiſſory note, or 
the implied contract of the drawer of a bill of exchange, who 
dies before it be fulfilled, the ſame muſt be anſwered by his ex- 
ecutors or adminiſtrators, if there be aſſets, of which we ſhall 
again make mention in our ninth paragraph, towards the con- 
cluſion of this ſection; and in the third ſection of our fifth 
chapter treat on what is to be done with reſpect to demand and 
proteit, in caſe the drawee of a bill of exchange dies after ac- 
ceptance, or i! he to whom the bill is to be paid dies; and in 
the ſeventii ſeclion of our {ixth chapter, on indorſement by exe- 
cutors and adminiſtrators. 

3. AND now proceed with mentioning, that by the general 
rule of the common law, no che in action is aſſignable; and 
when a debt or bod is aſſigned over, it muſt nevertheleſs be ſued 
for in the original creditor's name; the perſon to whom it is 
transferred being rather àn attorney than an aſſignee; but the 
veſted property in bills of exchange and negotiable promiſſory 

notes, 


y Law's Diſpoſal, 22, 
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notes, may be transferred and aſſigned from the payee to any 
other man, contrary to this rule ; which leads us to touch upon 
indorſements, by which the drawer may be charged with the 
payment of the debt to other perſons than thoſe originally con- 
tracted with, as that the payee or perſon to whom, or whoſe 
order, a bill of exchange or promiſſory note is payable, and 
where the ſum therein expreſſed amounts to 51. or upwards, may 
by indorſement, or writing his name on the back of it, as is the 
general method, and is commonly termed a blank indorſement, 
or by particularly directing it to be paid to the bearer, or another 
perſon by name, which 1s commonly termed a full indorſement, 
aſſign over his whole property; and the perſon to whom it is 
thus aſſigned is then called the indorſee; and he may align the 
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ſame to another, and fo on in infin:tum, as ſhewn in our ſixth 


chapter. 


4. In caſe of a hill of exchange payable after ſight, the time for 
payment whereof is reckoned from the day next enſuing the 
date of the acceptance, as ſhewn in C. III. 5 1. par. 3. the 
ſame ſhould be preſented for acceptance without delay; though 
the preciſe time in which preſentment muſt be made does not ap- 


pear in any caſe to be aſcertained. 


However, what is mentioned 


in C. III. 5 nt. par. r. concerning drafts payable on demand, 
ſeems to apply with reſpect to thoſe bills, and from whence it 
may be conſtrued there ſhould be no delay in making preſent- 
ment for acceptance.—In caſe of a bill payable after date, the 
payee ought, or the indorſee (if it be indorſed) might preſent the 
ſame for acceptance; but as to the time when it ſhould be pre- 


ſented, or whether even the payee is obliged to preſent it for ac- 
ceptance, or wat till it becomes payable, does not appear deter- 
mined by any judicial determination; but that the indorſee is 
not obliged to preſent it for acceptance is clearly determined, as 
ſhewn in C. VIII. S vi. and that if he does, and acceptance be 
refuſed, he muſt give immediate notice to the antecedent party. 
The acceptance (ſo as to charge the drawer with coſts) muſt be 
in writing under or on the back of the bill. If the drawee ac- 
cepts 1t either verbally or in writing, (concerning which we 
2 ſhall treat in our fourth chapter) he makes himſelf liable to pay 
it; this being now a contract on his ſide, grounded on an ac- 
Eknowledgment that the drawer has effects in his hands, or at 
leaſt credit ſufficient to warrant the payment.—!f acceptance be 
3 refuſed, an action will lie upon the bill againſt the drawer, 
though the time of payment is not come, as before hinted. 


5. IF the drawee refuſes to accept the bill, according to its 


3 tenor, and the ſame be an inland bill of the value of 20l. or up- 
FF wards, made payable after date, and expreſſed to be for value 
Received, or if it be a foreigu bill, the payce or indorſee may 


proteſt 


* 
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proteſt it for non. acceptance which proteſt muſt be made in 
writing under a copy of the bill, by ſome notary public; or, if 
no ſach notary be reiident in the place, then by any other fub- 
ſtantial inhabitant, in the preſence of two credil le witneſſes: and 
notice of ſuch proteſt muit be given, or the prot itſelf in caſe 
of a foreign bill, ſent to the drawer, or indorſer, of which we 
ſhall particularly treat in different parts of our fifth chapter. 

6. IN caſe the MY be accepted by the dravvee in writing, and 
after acceptance he fails or refuſes to pay it, within three days 
after it becomes due, (which three days are called days of grace, 
and are treated on in the firſt ſection of our enſuing chapter) the 
payee or indorſee 15 then to get it proteſted for non-payment, in 
the fame manner and by the ſame perſons who are to proteſt it 
in caſe of non- acceptance; and ſuch proteſt, in caſe of an in- 
land bill, muſt be notified to the drawer, or if it be a foreign 
bill, the ſame with the proteſt muſt be ſent to him; and he, on 
producing ſuch proteſt either of non- acceptance or non-pay- 
ment, is bound to make good to the payee, or indorſee, not 
only the amount of the ſaid bills, (wh ich by the rules of the 
common law he is bound to do within a reaſonable time after 
non-payment, without any proteſt) but allo intereſt and all 
charges, to be computed from the time of making ſuch proteſt. 
If no proteit be made or notified to the dravrer, and any damage 
accrue by ſuch neglect, it will fall on the holder of the bill, 
which when refuſed muſt be demanded of the drawer as foon as 
conveniently may be, Concerning which we ſhall treat in our 
fifth chapter, and there attend to ſame difference which now 
ſubſiſts between foreign and inland bills as to thoſe particulars. 

HENCE it may be obſerved, that although win one draws a 
bill of exchange, he ſubjects himſelf to the payment, if the per- 
fon on whom it is drawn refuſe either to accept or pay; yet it is 
with this limitation, that if the bill be not paid when due, the 


perſon to whom it is payable ſhail in convenient time give the 


drawer notice thereof; otherwiſe the law will imply it paid: as 
it would be prejudicial to commerce, if a bill might riſe up to 


charge the drawer at any diſtance of time; when in the mean 


time all reckonings and accounts may be adjuſted between the 
drawer and drawee. 


. In caſe the bill be indorſed, and the indorſee, or the per- 
ſon _ whom it is indorſed, cannot get the drawee to diſcharge 


it, he may call upon either the drawer or indorſer ; or if the bil 


has been negotiated through many hands, upon any of the in- # 
dorſers; as each is 2 warranter of the payment thereof, the 
ſame being frequently taken as much (if not more) upon the 


credit of the indorſer, as of the drawer ; and if the indorſer, : 10 


called upon, has the names of one or more indorſers prior to his 
own, 
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own, to each of whom he is properly an indorſee, he may alſo 
call upon any of them to make him ſatisfaction; and ſo up- 
wards: but in this caſe the firſt indorſer can reſort to no one 
beſides the drawer; which will be more fully demonſtrated in 
our ninth chapter, the principal ſubjects whereof will be on ſu- 
ing the parties; and now we ſhall proceed to a concluſion of 
thoſe outlines by making a few more brief obſervations. 

8. As that what has been here ſaid concerning bills of ex- 
change that are indorſed over, and negotiated from one hand to 
another, it wa be obſerved, is applicable alto to promiſſory notes; 
only that the law conſiders a promiſſory note in the light of a 
bill drawn by a man upon himſelf, and accepted at the time of 
drawing; and in this caſe, as there is no drawee, there can be 
no proteit ior non-acceptance : but in cafe of non-payment by 
the drawer, the ſeveral indorſecs of a promiſſory note have the 
ſame remedy, as upon bills of exchange againſt the prior indor- 
ſers, of which more particular mention will be made in the ſe- 
cond icction of our eighth chapter. 

9. Arp as we have in the tormer part of this ſection men- 
tioned that thoſe bills and notes are ſecurities, here it may be 
obſerved, that the ſame are not of ſo high a nature as bonds or 
ſpecialties, but are ſimple contract debts ; and being within the 
ſatute 21 Ja. I. c. 16. commonly called the ſtatute of limita- 
tions, no action can be brought for money dus chereon after ſix 
years from the time the fame became due; unless it be under 
particular circumſtances, which are exceptions in the act; as 
with reſpect to infants, perſons beyond fea, and ſome others; 
or unleſs the debt hath been revived by the debtor's acknow- 
ledging the fame, and promiſing payment thereof within the ſix 
years*,—lf there are ſeveral drawers of a joint and ſeveral pro- 
miſſory note, the acknowledgment of one of them takes it 
out of the ſtatute of limitations, as againſt the others, and may 
be given in evidence on a ſeparate action againſt any of tiſe 
othersa.— Of intereſt payable on notes of hand and bills of ex- 
change, mention will be made in C. III. 5 vr. par. f. 

AND here we may again obſerve, as with reſpect to thoſe bills 
and notes being ſimple contract debts, that the fame are the luſt 
ciaſs of which an executor or adminiſtrator is to pay in court» 
of adminiſtration®; and if he pays them before debts of a 
higher degree, he muſt pay the latter out of his own eftate, 
where there is a deficiency of aflets*. Likewiſe, in caſe of death, 
where there are bona notabalia, or goods to the value of 5}. in 

two 


Z Law's Diſpoſal, 232, 7 Edit. 
4 Whitcomb v. Whiting, Eaſter, 
20 Ges. III. Doug. Rep. 652. 


2 Edit. See C. III. 81. par. 8. 
No. III. n. 

b Law's Diſpoſal, 57. 
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two biſhops' dioceſes, whereby adminiſtration or probate muſt 
be taken before the metropolitan, debts owing to the inteſtate 
by bond or other ſpecialties, are b:7a notabilia in the dioceſe 
where the bond or ſpecialties be, and not where the debtor in- 
habits; but if the debts be only by ſimple contract, then they 
are to be eſteemed bona netabilia in the place where the debtor 
is; as a bill of exchange ſhall be ſaid to be bona netabilia where 
the debtor is, and not where the bill is d. 


CHAPTER III. 


Of Inland and Foreign Bills, and Promiſſory Notes. Drawing them; 
by whom and how the ſame ſhould be drawn. The Times when 
they are to be paid, Drafis on Bankers, The Bank of 
England. Bankers, and Cajh Notes. I hat may render Bills 
or Notes void or voidable. 


HAVING concluded our preceding chapter with briefly 
treating on the nature and eftects of bills of exchange and ne- 
gotiable notes, we ſhall here treat on various other matters per- 
taining thereto, progreſſively enlarging upon divers points that 
have lightly been touched on; and in our firſt ſection treat on 
inland bills of exchange ; by whom and how the ſame ſhould be 
drawn; times wherein they are to be paid, and lay down the uſual 
forms thereof with remarks thereon; and as in ſome reſpects in- 
land and foreign bills differ, ve ſhall treat on the latter in $ II. 
In F 111. on drafts on bankers, the bank of England, bankers, 
and caſh notes. In S Iv. on what may render bills or notes 
void or voidable. In & v. on the effect of notes payable to 
bearer. In S vI. attend to intereſt on notes and bills, what 
may be a negotiable note and what is indiſputably fo, and lay 
down the uſual forms of notes. So that from the ſubiects of 
this chapter a conſpicuous view may be had of ſuch bills and 
notes as may with fatety be diſcounted, or taken in the courſe 
of trade, and the holder enabled to fue accentor, drawer, and 
indorſer ; attention being had to the reſponſibility of the accept- 
or, drawer, and indorſer of a bill of exchange, and the maker 
and indorſer of a promillory note; that the ſame be properly 
indorſed; that the negotiability thereof be not reſtrained b 
the indorſement, concerning which we have treated in C. VI. 
& 11, and in the fourth and following ſections of C. VII. on the 


effect of bills being loſt, ſtolen, or forged, 
91. A8 
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CAHAp. III. Fr. 45 
$ 1. AS CONCERNING by whom bills of exchange ſhould 


be drawn. I. No perſon can regularly draw a bill for another in 
his abſence, unleſs properly authorized by letter of attorney or 
otherwiſe ; notwithſtanding which, it is commonly practiſed by 
clerks, &c. and if it can be proved, that a merchant hath frequent!) 
paid bills of their acceptance, they will be recoverable b . 
of which further mention will be made hereafter, and 2 we 
ſnall proceed to relate What Beawes ſays on this head; which 
is, That exchange is made in the name, and tor the account of 
a third perſon when any one acts therein by the order, full 
power, and authority of another, which is commonly termed 
procuration; and theſe bills may be drawn, ſubſcribed, indorſed 
accepted, and negotiated, not in the name or for the account 
— the 2 or tranſactor of any branches of remittances, 
\ Ard | name and for the account of the perſon who author- 
ANo as ſuch an unlimited power if abuſed may he of the moſt 
fatal conſequence to the giver of it, who certainly puts his wel- 
fare and fortune in his procurator's hands, it ought not lightly 
to be granted, nor till the moſt ſedate reflections and thorough 
knowiedge of the perſon will juſtify the ſtep, and bring it within 
the limits of prudence; therefore a diſcreet man will not hazard 
his ſubſtance by ſuch a ſubſtitution, except through mere ne- 
cellity, and then will act with all the circumſpection poſſible in 
his choice z and when he has paſſed his nomination, and authen- 
tically ſubltituted his agent, he muit adviſe thoſe correſpondents 
on whom his procurator may occaitonally want to draw & 
with his having given ſuch a power, and defire them to honour 
the Lu of his ſubſtitute, whenever made uſe of for his account. 
3 2 den a procuration does either negotiate, 
88 ugſcribe, or accept bills of exchange, by ſub- 
ibing his own name and quality (that is the attorney of his 
employer) does thereby as effectually oblige his principal as if 
he himſelf affirmed, whilſt the procurator is not in the leaſt ob- 
ligated; but if any one, under the pretence of having a full 
power from a perſon of credit, tranſacts any buſineſs for dis OWL 
account, he is not only obliged to perform all that he has ne- 
gotiated in the name of another perſon, but is likewiſe liable to 
be puniſhed ſeverely for the deceit ; and ſuch a pretence no wa 
obliges the perſon whoſe name is made uſe of therein. F 
Ir will therefore be prudent in every remitter or poſſeſſor of 
bills to refuſe any drawings or acceptance by the wife, ſervant 
&c. of thoſe they pretend to repreſent, unleſs they firſt produce 


the power they ſay they act under, and this be in every reſpect 


8 5 ſatisfactory, and neither antiquated, recalled, or can- 
ed; and it is aflerted by Marius and others, that a merchant's 
letter 
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letter to his wife, friend, ſervant, or any other, to accept bills 
of exchange, is not ſufficient without a power of attorney in 
form ; though if there ſhould be no ſuch inſtrument made to 
either of the aforementioned perſons, yet if either of them have 

formerly in the principal's abſence uſually accepted his bills, 
and he approved thereof at his return, I believe on proof of this, 
it would always be conſtrued as his intention, and be as valid 
and binding as a legal and formal inftrument*, Concerning 
which, ſee more in 5 IV. S 1X. par. I, 2. 

. As to how inland bills of chaſes ſhould be drawn, it is 
obſervable, that the ſame are uſually drawn payabie at ſuch times 
as the drawer and payee agree on, which may be on a certain 
fixed and appointed day; though are moſt commonly drawn 
payable ſo many days, weeks, or months after date, or ſo many 
days after fight, or at fight. The ſame mult be made payable 
certainly, as ſhewn in the ſecond ſection of our preceding chap- 
ter. And to entitle the holder to the benetit of a proteſt, value 
received muſt be expreſſed in the bill, and the ſame muſt be 
tor 20]. or upvrards, and made payable aſter date. In different 


caſes it has been adjudged, that a bill or note, to be negotiable, 


mult import to have been for value received, though in other 
caſes it has been held otherwiſe, as ſhewn in C. II. $ 11. par. 
, 10. and that it need not is now fully ſettled'. Vet it is dif- 
terent with reſpect to foreign bills, as ſhewn hereafter in 5 II. 
par. 5. It is ſaid (2 Ld. Raym. 139.) there are no preciſe 


words required to be uſed in a bill of exchange; but it is 


perceivable by what is related in C. II. § II. $111. that a 
writing may have the reſemblance of a bill of exchange, and yet 
be otherwiſe; and from thence, and what is here mentioned, 
may be perceived what qualities are requiſite to conſtitute a good 
bill of exchange; and which, notwithſtanding it may be deficient 
in ſome of the "particulars recommended by Mr. Beawes, and the 
forms hereafter laid down, the ſame may be a good bill of ex- 
change. By Mr. Beawes : a drawer ought to obſerve before he 
ſubſcribes a bill, and a remitter before he ſends it away, that it 
be well and truly made, with all the neceſſary requiſites fully 
expreſſed in it, which I ſhall here hint for their government; 
and Iſt. It ought to have its date rightly and clearly expreſſed. 
2dly, That it names the place where it was made and concluded 
ON. 3dly, That the ſum be expreſſed ſo diſtinctly, both in words 
and figures, that no exceptions can be taken againſt it. 
Athly, That the payment be ordered and recommended. 5thly, 
That the time of payment be not dubiouſly expreſſed, nor ſooner 
or later than has been agreed on. G6thly, "The remitter muſt 
eſpecially 


2 Beawes's Lex Merrcateria, 462. b White v Ledewich, K. B. 
Hil. 25 Ge.. III. Bailey, 5. 
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eſpecially obſerve, that the name of the perſon to whom pay- 
ment is to be made, be well and truly ſpelled; or if it be made 
to his order, that theſe words be clearly written. 7Jthly, and 
8thly, He muſt alſo obſerve if his name be therein, and the value 
of him be expreiled. ethly, He mult obſerve that the bill be 
ſubſcribed by the drawer. 1othly, 'I he arawer mult pringipally 
look to the direction of the bill, that it be true and directed to 
the right perſons, 

3. Wirz reſpect to the times wherein inland bills of ex- 
change are to be paid. If a bill be drawn payable ſome days 
after date or fight, the time muſt be computed from the day 
next enſuing the date of the bill, or the date of acceptance (it 
payable after tight). Thus on a bill payable ten days after date, 
dated the firſt of March, the time does not expire until the 11th. 
If the bill be drawn payable ſome weeks after date or fight, the 
weeks mult be reduced into days, counting ſeven to the week, 
the firſt whereof coinmences on the day next enſuing the date 
of the bill, or the date of acceptance (if payable atter light). If 
drawn payable one or two months after fight or date, then the 
day of payment falls on the ſame day in the ſucceeding montiy 
&c. from that in which the bill was preſented and dated for ac- 
ceptance, or dated by the drawer, although the months differ 
in the number of their days, Ihus, where a bill is dated by the 
drawer the 7th of Farnnary, and drawn payable a month after 
date, the fame is payable the 7th of February (not the Sth); as 
where the time is limited by months it is to be computed by 
calendar not lunar months. For paying thoſe bills three days 
(called days of grace) are allowed after the time mentioned for 
payment; but if the fame are made payable at ſight, they are 
to be fatisfi:d without any days of grace to be allowed, If 
wade payable ſome days, or even but one day after fight, their 
acceptance is dated on the day they are preſented ; and on the 
cay next enſuing the date of the acceptance commences the 
days of their running, and the acceptor has the three days 
grace. if a bill be dated the 4% day of a month there is a 
difference as to the time of its becoming due, from the manner 
In which that laſt day is expreſſed, on account of the inequality 
of the length of the months. A bill made payable a month after 
date from the 28th of February, falls due on the 28th of March; 
but if it be dated e Feb. then it is not due till the ultimo 


March, and the fame in June and july, as the one hath thirty, 


and the other thirty-one days d. With reſpect to foreign bills, 
for reckoning the preciſe time of a bill's payment (made payable 
after date) attention muſt be had to the difference between the 


” f A 8 4 . 
old and new ſtyle, as will be ſhewn in the enſuing ſection. 


4. PREVIOUS 
© Lex Mercacoria, 451. d Bcawes, 484. 
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4. PREvrous to laying down the uſual forms of thoſe bills, 
we may juſt hint, that if a bill ſhould not be drawn exactly to 
the uſual and common form, it may have the effect of a bill of 
exchange, provided it hath the qualities above alluded to in par. 
2, as requiſite to conſtitute a good bill of exchange. 

THe forms here propoſed to be laid down are as follows : 


x No. I. . 
No. 5. 30. BRITSTOL, 6th March, 1791. 
At] fifteen Days ſight, pay to Mr. Andrew Beale, or Order, 
Thirty Pounds, Value received, and place the ſame to ac- 
6d. bst. [count, as per advice*, [or without further advice] from 


To Mr. Edward Field, Garles Deniſon. 


Banker, LONDON, gth March, 1791. 


Accepted, E. F. 
Indorſement. | 
: Andrew Beale.* 

N. B. The above form, as likewiſe the following, may be 
begun with “ Sir,“ when only one drawee, or, “ Sir,“ if two 
or more, and the words, « Your humble Servant,” be inſerted 
at the bottom, as in a letter. 


: No. II. 
50%. LoxpoN, 7th January, 1791. 


Thjree Weeks after Date pay to Meſſrs. George and Henry 
Harvey, or Order, Fifty Pounds, Value received, and place 
9d. St. [the ſame to account, [as in No. I.] from 


To Meſſrs. Lazarus and Matthew James Kemp, 
Newcomb, Merchants, BRISTOL. Accepteds, L. A. 
| „ 
Indorſement. 
George Harvey. 


No. III. 


a When the drawer draws a bill or draft on a banker, or perſon on whom he fre- 
quently draws, the ſame is uſually numbered. 

d Where the ſum drawn for is above 21. and not exceeding 3ol. the duty is 6d. 
as ſhewn in the ſecond ſection of our firſt chapter. 

© When a bill is drawn, the drawee is generally adviſed thereof by a letter from 
the drawer, in which caſe the words „, per advice“ are inſerted, and if no advice is 
given, then the words “ without further advice.“ 

d This is the general method of indorſement, made on the back of a bill, and is 
commonly termed a blank indorſement, and in C. VI. SI. is ſhewa to be the moſt 
ſate and prop er. 

s Where a bill is drawn on two, both ought to ſubſcribe the acceptance, unleſs 
they are partners, as then the acceptance of one binds both; as ſhewn in C. IV. SXõI. 

h Where there are two payees who are not in partnerſnip, both ſhould indorſe 3 
as ſhewn in C. VI. S II. 
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To Mr. Samuel Trueman, Linen- 


No. III. 


100/. BIRMINxOHAN, 7th February, 1797. 


C. or Order, One Hundred Pound, Value received, 

. St. Doe and Cz, 
To Meſſrs. Miles and Stiles, 

Merchants, LoNx DON. 


Acceptance and Indorſement ſimilar to what is above menti- 
oned in No. II. ns | 


No. IV. 
2007. MANCHESTER, June 4, 1704 


Thiirty Days after Date pay to the Order of Mr. Abraham 

Bolnd', Two Hundred Pounds, Value received, 

13.6d, St. | For Comins, Down, and Evans, 

To Meſſrs. Edward Founder and Francis Comins, 
Son, Bankers, LonDoN, | 


13 


2 


Accepted, E. V. 
Indorſement [as in No. I.] 


No. V. | 
„20. ExETER, 7th January, 1791. 
Onſe Month after Date pay to men, or my Order, Two 


; | HHulndred and One Pounds, Value received by 


28. St. 


Philip Rewe. 


draper, EXETER, | 
25 Accepted, S. T. 
Indorſement [as in No. 1. ] 


8s +11. 1. FOREIGN BILLS differ from inland as to their 
times of payment and in ſome other reſpects, notwithſtanding it 
Zppears to have been the profeſſed intention of the ſtatutes of 
ill. and Ann. to put them on the ſame foeting ; of which fur- 


| ö her mention will be made in C. V. $ 1. par. 5. As to their 
mes of payment they differ in three reſpects, Firſt, when drawn | 


In the forms heretofore laid down, and made payable after date 


! On this bill A. B. may bring an action averriag he made no order, or he may 
tte the bill in his declaration as made payable to himſelf, or iu the very words of 
. as ſhewn in C. IX. S I. latter part of par. 2. 

4 kd if _ ſum drawn for exceed 2ool. the duty is 2& but no more for any ſum 
Wove 20cl. 

| > Though regularly there ought to be three perſons concerned in a bill of ex- 
ange, yet there may be only two; and when the bill is accepted, credit is given 
<0, ſo far as to make the acceptor liable, and to truſt for a repayment te his 
rteſpondent. Law of Nif Prius, 269. 
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'blree Months after Date, pay to Meſſrs. Den, Fen, and 
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- obſerving in the year 1582, that the equinox was changed from 
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in a country where the ſtile varies from that in which drawn. | 
2dly, as when drawn at uſance. 3dly, as to the days of grace; 
of which particulars we ſhall proceed to treat, and for the infor- 
mation of ſuch of our readers as may be unacquainted with 
the reaſon of the difference between the old and new {tile, 

proceed with a brief definition thereof; as that Julius Cæſar, 
defirous of rectifying the erroneous computation of time that 

had prevailed till then, undertook the reformation ; and as the 

year was corrected by him, the vernal equinox, (which reduced 
day and night to an equal length all over the globe, except jult |» 


A 


under the pole) happening in 325 to fall on the 21ſt of March; 


and from this the Nicene council (being then ſitting) regulate] | 
the terms for Eaſter's obſervance. But Pope Gregory XIII. 


the 21ſt to the 11th of March, ordered ten days to be deducted 
from the calendar, and the 11th to be counted the 21ſt; which 
edict was generally obſerved by the nations acknowledging the 
ſupremacy of the ſee of Rome, but did not obtain univerfally, 
as moſt of the proteſtant countries continued to reckon their 
time as formerly: and this gave rife to the different ways of # 
computation that now obtain in Europe, diſtinguiſhed by the 
Julian and Gregorian calendars; and ſince the time of Pope 
Gregory the equinox has changed a day, viz. from the 11th 
to the 10th of March, ſo that the difference between old and 
new ſtile is eleven days. Great Britain and Ireland adopted 
the new or Gregorian ſtile by act of parliament in the year i 
1752 *,—Hence obtain the denomination of old and new itile, 
which occaſions eleven days difference between the one and the 
other, and the firſt day of any month according to the old ſtie 
is the 12th according to the new. ö 

T'HE places that obſerve the old ſtile are ſaid by Beawes' ? 
to be Ruſſia, the electorate of Brandenburg, Denmark, Eaſt. 
Friezland, Hamburgh, and all Holſtein; Lubeck, and a 
Mecklingburgh ; Leipzick, Magdeburgh, Naumburgh, and al 
Saxony; Riga, Stockholm, and all Sweden; Straſburgh, &c 3 
— The popith electorates and principalities of Germany obſery: ? 
the new ſtile, and the proteſtant ones continue the old. s 

Txt following places obſerve the new ſtile, viz. London 
Amſterdam, Dordrecht, Haerlem, Leyden, Rotterdam, and a 
the united provinces of Holland, as alſo Middleburgh, Ulifling 
gen in Zealand, Antwerp, Bruges, Darnick, Gent, Ryſſch 
Bruſſels, Valenciennes, and all Brabant, Flanders, and Artoi'% 
Paris, and all France; Spain, Portugal, and all Italy; Augſburgi2 
Crembes, Lints, Vienna, and ſeveral places of the 3 J 
| reſlaw 
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Breſlaw, and all Sileſia; Colne, Dantzick, Eoningſberg, 


. 3 Thorne, and all Poland. 

ie infor- Tnus having mentioned the places faid to obſerve the old 
ted witk and new ftile, we ſhall now advert to our poſition, as that fo- 
ew ſtile, reign bills differ from inland as to their times of payment in 
- Czfar, & three reſpects ; as firſt, when drawn in the forms heretofore laid 
ime that down, and made payable after date in a country where the ſtile 
ad as the varies from that in which drawn.—Upon a bill drawn at a place 
reduced uliing one ſtile, and payable at a 299 uſing the other, if the 
cept juſt ©» time is to be reckoned from the date, it ſhall be computed ac- 
March; cording to the ſtile of the place at which it was drawn. If 
regulate. drawn payable after fight the time muſt be computed according | 


ory % [ II . 
aged from 


» deducted 


ſt; Which 


doing the 


to the ſtile of the place where it is payable, In the former caſe 
the date muſt be reduced or carried forward to the ſtile of the 
place where the bill is payable, and the time reckoned from 
thence. Thus on a bill dated the firſt of March old ſtile, and 
payable here one month after date, the time muſt be computed 


\niverſally, from the roth of nog new ſtile; and on a bill dated the 
kon their Y 29th of February new tile, and payable at Peterſburg one | 
* ways of ] month after date, from the firſt of March old ſtije;,————]t | 
* by the 8 ſaid that a bill payable at a certain day, is due on the day 
ne of Pope mentioned, according to the ſtile of the place it is drawn on, 
| the 11th not where it is drawn from; ſo that a bill from Amſterdam, 


2N old and f 
nd adopted 


made payable at Hamburgh on the laſt day of November, is to 
be underſtood that day of old ſtile, and vice verſa for a bill 


in the veal drawn in the ſame manner from Hamburgh to Amſterdam . | 
1 new ſtile Where the time for payment of a bill is limited by months, it is | 
one and the f to be computed by calendar not lunar months; and where it | 


the old Rile 7 


is limited by weeks or days, it is to be computed in like manner 


as hath been ſhewn with reſpect to inland bills in 5 1. par. 3. 


by Beawes'l 2. WHEN a bill is drawn as may be at ſingle, double, or | 

mark. Eaſt treble uſance, which is commonly at one, two, or thtee months, | 

ok "and to be computed from the date of the bill, thoſe uſances vary | 
7 5 


rgh, and as 


according to the cuſtom of the particular countries, and there- 


fore it is neceſlary for the plaintiff, when an ation is brought, 
to ſhew in his declaration what they are, elſe he cannot have . 

Judgment in his ſuit*%. As uſance is commonly one month | 
after the date of the bill ; fo double or treble uſance is double 
or treble the time, and half uſance half the time. Uſance from | 
London to any part of France is thirty. days (this being de- 
clared to be a month in regard of exchanges in that kingdom) | 


ſburgh, Kc 7 
nany obſer 
old. 7 
iz. Londo" | 
dam, and 3 
rgh, Ulifliny 


Tent, Ryſſehg 


and Artoi -Whether the month has more or fewer in it. N 
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From London to Hamburgh, Amſterdam, Rotterdam, Mid- 
dleburgh, Antwerp, Brabant, Zealand, Flanders, and from 
thoſe places to London, is one calendar month after the date of 
the bill. From London to Spain, Portugal, and from thoſe 

laces to London, is two calendar months after date. 

From London to Genoa, Leghorn, Milan, Venice, Rome, 
and from thoſe places to London, is three months“. 

Tux uſance of Amſterdam upon Italy, Spain, and Portugal, 
is two months. Upon France, Flanders, Brabant, Geneva, 
Aug{burgh, Cologne, Leipzick, and other places in Germany, 
upon Hamburgh and Breſlaw, is fourteen days after ſight, two 
uſances twenty-eight, and half uſance ſeven*, 

HALF uſance, where the uſance is one month, is fifteen days, 
notwithſtanding the inequality of the months. 

Tue days of grace, or time allowed for payment of fo- 
reign bills, beyond the time mentioned therein, difagree in dif- 
ferent nations. At London, Bergamo, and Vienna, three days 
are allowed; at Francfort (out of the fair- time) four; at Leip- 
zick, Naumburgh, and Augſburgh, five; at Venice, Amſter- 
dam, Rotterdam, Middleburgh, Antwerp, Colonge, Breſlaw, 
and Nuremberg, ſix; at Naples, Denmark, and Norway, eight; 
at Dantzick, Koningſberg, and in France, ten; at Hamburgh 
and Sockholm, twelve; in Spain, fourteen; at Rome, fifteen; 
at Genoa, thirty. At Leghorn, Milan, and ſome other places 
in Italy, there is no fixed number of reſpite days. Sundays and 
other feſtivals are included in theſe days at London, Naples, 
Amſterdam, Rotterdam, Antwerp, Middleburgh, Dantzick, 
Koningſberg, and in France; but not at Venice, Colonge, Breſ- 
law, and Nuremberg. At Hamburgh, and in France, the day 
on which the bill falls due makes one of the days of grace, but 
no where elſes. 

In England, if the laſt of the three days happen on a Sunday, 
demand of payment is to be made on Saturday, as will be ſhewn 
in tre:ting on proteſting thoſe bills in C. V. $11. 

4. Ix foreign bills, to promote diſpatch, and to ſecure againſt 
miſcarriages, and other accidents, a ſet of exchange 1s generally 
taken, that is, three or four bills of the ſame tenor and date, as 
in the forms hereafter laid down, each excepting againtt the 
others, which are remitted by different poſts, ſhips, or other 
channels of conveyance; and when one of them is paid the 
others are of no force. And in an action on a ſecond bill, it was 
held not neceſlary to aver ia the declaration that the firſt and 


third were not paid b. 
5, Fok EI 


E Rewes, 486. 
h Carthi. 510. Sce the form of declaring. 


in C. IX. JI, par. 6, 


* Rewer, 486. 
8 [pig. 
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5. FOREIGN BILLS uſually ſpecify the ſpecies in which pay- 
ment is to be made, as in French money, Dutch money, &c. 
and the different kinds of value received for them; for though 
bills in England bear only value received in general, yet bills 
drawn in other countries uſually particularize whether the value 
was given in money, goods, or bills. And in France not only 
« value received”” muſt be inſerted in bills of exchange, but 
alſo the nature of that value, in conſequence of an ordinance of 
the king in March 1673, whether it was in money, merchandize, 
or other effects, to prevent ſeveral abuſes which had crept into 
this branch of commerce, by the bare inſertion only of “ value 
received;” for it was common to give a note in payment of a 
bill of exchange, both expreſſing value received; and this me- 
thod was found to be of great prejudice to trade, by occaſion- 
ing many failures which the aforementioned arret was intended 
to prevent. And in conſequence thereof there are four forts of 


bills of exchange in that country, v:z. the firſt expreſſing ſtmpiy 
value received; the ſecond, value received in merchandize ; the 


third, value in himſelf, and the fourth value underſtood. The firſt 
and ſecond need no paraphraſe, being both alike in their negoti- 
ation, and their diſtinction only anſwering ſome ends that may oc- 
cur between the drawer and the deliverer (in caſe of any failure or 
fraud). The third ſort is when a merchant draws à bill ot x. 
change on one who owes him money, which he ſends to ais 
friend or factor, to procure acceptance and payment; andes he 
acceptor is a creditor of his, an inconvenience might acer: to 
him ſhould he inſert value received, s his friend or factor init 
pretend that it belonged to him, appearing by tne bill that the 
drawer had received the value. "The fourt" is, waen a perſon 
taking a bill of exchange from one on whole credit he came 
rely, gives the drawer his acknow:-dgment of receiving the bill 
whoſe value he obliges himſelf to ſatisfy, on having advice that 


the bill is paid; but if the bill returns proteſted, it is again ð*ð 


changed for the note, the drawer defraying the charges! 


THz uſual forms of thoſe bills are as follows; 


. E 3 No. 


i Beawes, 490. 
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No. I. 


London, 18th June, 1791. 7 
Exchange for {.1,000* Liv. Tournoiſes. 


At fifteen days after date [or at uſance, or two &c. uſances , T 
pay this my firſt of exchange, (my ſecond and third of the BY wh 
ſame tenor and date not paid®), to Mr. Charles Hendry or bee 
order, one thouſand livres tournoiſes, yalue receiyed of him, rere 
and place the ſame to account as per advice from = A. 

James Keeling, ., the 

20 Mr. Lewis Murfet, ban 

Banker in PARIs, {| $ 11 

No, Il, in 

2 fon 

N London, July 14, 1791. | dea 
0 Exchange for J. 500 flerl. at 35 Sc. 7 G. per C. erl. FT 
At uſance pay this my firſt of exchange, (my ſecond,” &c.) “Dill 
6 [as in No. I.] to Meſſrs. Noah Oliver and Co. or order, hye him 
hundred pounds ſterl. at thirty-five ſhillings and ſeven groats FF the 
| per pound ſterling, value received of Mr. Philip Querens, and perſ, 
| place it to account as per advice from 4 fing] 

| Robert Savory, to tt 

To Mr. Thomas Uriel, MW low: 

; Merchant at AMSTERDAM, 7 In. 
| No. III. hw 

N Tondon, Auguſt 6, 1791. 2 Gang 

| Exchange for 1,000 ter. pagodas. I ka 

| At two uſo's and a half pay this my firſt of exchange, (my ag 

fuſed 


| | ſecond, &c.) [as in No. 1.] to Mr. Abraham Baker, or order 
| one thouſand pagodas ſterling, value received, and place the | 
fame to account as per advice from : 


Charks Haldges. 2 a = 

To John Kemp, Eſq, by ſu 

at MAaDRas. | as m 

j $ 111, chapt 
2, 


2 For each of thoſe bills, where the ſum drawn far ſhall not exceed tool. the 
Kamp duty is 6d. where it ſhall exceed 100l. and not eool. gd. where it ſhall e- 
ceed 200l. 18. as ſhewn in C. I. § 11. to be 


] 
A d In the ſecond bill write (my firſt and third of the ſame tenor and aatg not 
raid). In the third (my firſt and ſecond of the ſame tenor and date not paid). 
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£111, DRAF TS on bankers. Bankers. The bank of Eng- 
land, and bankers? caſh notes, being intended for the ſubjects of 
this ſection, we ſhall proceed with drafts on bankers, reſerving 
the other particulars for our third and fourth paragraphs, 1. 
Thoſe drafts are ufually given by ſuch perſons as are not bankers 
when bills drawn on them and made payable after date or fight 
become due; and thoſe who keep caſh at a banker's, when they 
are in immediate want, commonly draw a draft payable as to 


A. B. [the payee] or bearer on demand, and if the reſidence of | 


the perſon who draws the draft be within ten miles of the 
banker on whom drawn, no ſtamp is requiſite, as ſhewn in C. I. 
$11. And as for making payments for the purchaſe of ſhares 
in the publick funds or ſtocks, as alſo on varjous other occa- 
ſions, large drafts are frequently given upon bankers payable to 
bearer on demand, it is adviſable to take the ſame to the bankers 
on whom drawn, without delay. So likewiſe as the payment of a 
bill of exchange is generally made by a draft on the banker of 
him from whom the bill is due, and in this caſe the holder of 
the bill delivers it up, perhaps with the indorſements of ſeveral 
perſons of eſtabliſhed reputation and property for the draft, or 
fingle fecurity of the acceptor ; it is adviſable to take ſuch draft 
to the banker's without delav, there being but a ſhort time al- 
lowed for holding it in caſe of the banker's failure, as ſhewn 
in the enſuing paragraph, Yet another reaſon why it is adviſ- 
able to take ſuch draft to the banker's without delay is, the 
danger there may be of the draft being refuſed payment for 
want of effects, which has ſometimes happened, and the holder 
reſorting back to the acceptor to demand payment thereof, or 
the original bill to be delivered up to him, both have been re- 
fuſed, or the acceptor hath diſappeared.—[ Q, if the holder of 
the draft might not, under ſuch circumſtance, obtain a warrant 
from a juſtice of the peace for apprehending the acceptor ; who 
by ſuch proceeding ſeems to be puniſhable by the crown law, 
as may be perceived by the adjudged caſes related in our ſeventh 
chapter, particularly that of Aicles in & IV. par. 2. 

2, IT is the received opinion, and founded on the cuſtom gf 
merchants in the city of London, that drafts on bankers ought 
to be carried for payment on the very day they are received. 


E 4 But 


| 


55 CAP. III. § nt. 


But in point of law, it has been lately ſaid from the bench, that 
if a poſſeſior of a draft on a banker does not keep it longer than 
twenty-four hours after he receives it, before he tenders it for 
payment, and within that time the banker ſtops payment, the 
drawer is obliged to pay the money.—The caſe was, The plain - 
tiff took the defendant's draft on his bankers Brown and CZollin- 
ſon; the next morning they ſtopt payment, and the defendant 
refuſed to give caſh for his draft, alledging, that if the plaintiff 
had preſented it for payment as ſoon as poſſible after he received 
it, the bankers would have paid it. Earl Mansfield obſerved, 
that the whole reſted upon cuſtom ; and the queſtion to be de- 
termined was, whether the plaintiff was obliged to go to the 
bankers on the day he received the draft, for if he had, it 
appeared he would have been paid? His lordſhip ſaid, it was 
unreaſonable to ſuppoſe, that a tradeſman ſhould be compelled to 
run about town with half a dozen drafts, from Charing-Croſs to 
Lombard-Street, and other places, on the ſame day. The jury 
were to conſider that twenty-four hours was the uſual time al- 
lowed, and the plaintiff kept it no longer from being paid, for the 
next morning the town was alarmed by the bankers ſtopping pay- 
ment. The jury, however, found for the defendant®; and the ver- 
dict was confirmed by the court of King's-Bench“. And where a 
bill payable on demand was giyen to the plaintiff in London 
about one o'clock in the afternoon, and he delayed preſenting it 
till the next morning, The queſtion was whether this bill had 
been preſented in proper time? Lord Mansfield having left it 
to the jury, they found for the defendant; and on a new trial 
granted, the jury again found for the detendant*, 

3. BANKERS, the denomination of whom was in England 
firſt given to ſome monied goldſmiths in the reign of King 
Charles the Second, as appears by the following paragraph in an 
act of parliament made the 22d and 23d of that prince's reign 

Dix, 


e Metcalf v. Hall, Sittings at Guildhall e Appleton v. Seveetapple, K. B. Mich. 
after Eaſter Term-1792, cited hereaf- 23 Geo. III. For payment of money, 
ter in C. VIII. &1ve bankers hours in and about London, 

4 Beawes, 482. are from 9 o'clock in the morning,; 

: till 5 in the afternoon, — 
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viz. Whereas ſeveral perſons being goldſmiths and others by taking 


up or borrowing great ſums of money and lending out the ſame again 


for extraordinary hire and profit, have gained and acquired to them- 
ſelves the reputation and name of bankers, &c,—By charter from 


King William III. in conſequence of an act of parliament paſſed 
in 5 W. & M. c. 20. and continued by ſeveral ſubſequent acts, 
the bank of England was eſtabliſhed; the buſineſs of which as 
relating to the ſtocks we {hall omit mentioning, and proceed with 
a brief deſcription of the nature of the mercantile money tranſ- 
actions at the bank, which in moſt reſpects are ſimilar to thoſe of 
other bankers; as whoever has a mind to keep caſh at the bank 
may give a ſpecimen of his firm in a book kept for this purpole, 
and apply to the firit clerk of theſe accounts (commonly called 
the drawing accounts) who will give him a book wherein his 
account is opened, which book he takes away with him; and 
whenever he has any caſh to pay in he carries it to the bank 
with the book, in which he has credit immediately given for it ; 
and on the contrary when he wants to pay, he draws the ſum 
on one of the checks delivered him by one of the clerks at the 
bank on opening the account. —lf the perſon thus opening ac- 
count has any accepted bills payable in London, and has a mind 
the bank ſhould receive them, he mult indorſe and carry them 
with his book to the bank and have them entered by the proper 
clerks, and after this depoſit, the value will be carefully received, 
or the bills duly proteſted ; if the former, their import will be 
credited in his account; it the latter, the bills will be returned, 
and the charges of proteſting debited to him. No body is 
obliged to pay a perſonal attendance for any tranſaction with the 
bank, but may ſend another with their book for entries, as moſt 
merchants do their clerks, and all poſſible diſpatch is given to 
every one in their turn. The bank will diſcount bills for any 


23 ſum, if the holders and acceptors are to the director's ſatisfaction; 


and beſides diſcounting bills will adyance monies on government 
ſecurities or on a depolit of foreign ſpecie or bullion, but never 
on jewels, or eſtates. — They will receive, by way of depoſit, 
from any perſon keeping caſh with them, bullion, foreign ſpecie, 
jewels, or any ſuch effects that are not bulky, and take care of 
them till called for, 1 

BANK ERS, the denomination of whom was in England firſt 
given to goldſmiths, as above-mentioned, their advantages 
ariſe from the ſame negotiations as thoſe of the bank of England, 
only in a more limited degree ; their ſhops are the depoſitories 
or receptacles of their cuſtomer's money, which is paid in and 
drawn out by the proprietors (as in the bank) at their 3 z 


\ 
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they will diſcount bills, and advance money on ſuch ſecurities as 
the bank does, and likewiſe on plate, jewels, title deeds of houſes 
and lands, and ether ſimilar ſecurities, ſuch as the receipts for 
ſubſcriptions to government loans, &c. when they are well ac- 
quainted with the owners. 
4. CAsH Nor Es are now iſſued by thoſe bankers, who of late 
ob have been conſiderably increaſed, not only in London, 
ut in every capital city and town in Great-Britain, T hoſe 
notes are to be paid by the perſon, and at the place, by whom 
and where the ſame were firſt iſſued, unleſs ſtamped with a 6d. 
ſtamp where the ſum made payable thereby ſhall not exceed 
5. 5s. and with a 1s. ſtamp where the Tum ſhall exceed 51. 58. 
and not 3ol. and if thus ſtamped the ſame may be paid to and 
re- iſſued by any perſon holding them, and any holder may main- 
tain an action thereon ; as ſhewn at large in C. I. § I. — The 
lay concerning thoſe notes is the ſame which obtained with 
reſpect to goldimiths* notes. The notes of goldſmiths (whether 
they be payable to order or bearer) are always accounted among 
merchants as ready caſh, and not as bills of exchange. The 
time of receiving money upon a goldſmith's note is immediately, 
or elſe it will be at the peril of him who pays the note. He 
who delivers over the note, will not be charged if-the gold- 
ſmith fails, as the drawer of a bill of exchange would be; but 
the receiver is ſuppoſed to give credit to the goldfmith, and the 
note is looked upon as ready money payable immediately, and 
if he does not like it he ought to refuſe it, but having accepted 
it, it is at his peril. But if the party to whom tlie note is deli- 
vered demands the money of the goldſmith in a reaſonable time, 
and he will not pay it, it will charge him who gave the note. A 
8 note indorſed is a bill of exchange againſt the in- 
orfer . What ſhall be conſtrued a reaſonable time for demanding 
the money on thoſe notes has been a ſubject of much doubt, 
and the preciſe time in which it muſt be demanded ftill ſeems 
to be undetermined, However it may be perceived by what is 
above-mentioned in par. 2, concerning drafts on bankers payable 
on demand, which are upon the ſame footing with thoſe notes, 
that there ffiould be no delay in demanding the money, and that 
the ſame ought to be carried for payment on the yery day on 
which they are received. | Fe As PR 


$ 1v, CONCERNING what is and is not a negotiable note 
was largely treated on in C, II. $11, § 111. and in our enſuing 
ſection we ſhall treat on the effect of notes payable to bearer, 
of receiving part from maker or indorſer of a note; and _ 
| attend 


1 Cunningham's Law of Bills, 234» 
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attend to the conſiderations on which bills or notes may have 


been obtained; as that if a bill or note be obtained for money 


won at play, or on a uſurious contract, the ſame will be void 


even in the hands of an innocent indorſee, as ſhewn in C. VII. 
$11. where we have treated on the different caſes in which a 


bill or note will be void in the hands of the payee, and all in- 


dorſees ; the latter of whom hath remedy only againſt the in- 
dorſers, and neither the drawer or acceptor is compellable to 
payment thereof, So neither are they where a bill has been 
tered after acceptance, as in the cafe of Mater v. Miller, in 
C, VII. 5 x1. par 9. But in other cafes although the payment 
of a bill or note may be avoided if the ſame be obtained on ſuch 
bad or illegal conſideration, as is treated on in C. VII. $1, 
yet the conſideration cannot be taken n advantage of but in an 
action between the original parties (unleſs in the eaſe of a bill 
or note Negotiated after become due, treated on in C. VII. 5 11. 
par. 10.) @ diſtinction being taken between an action between 
the parties themſelves, and an action by or againſt a third per- 
ſon, viz. an jndorſee or acceptor; as in Cullet and Griffiths, 


&Z Hil. 2 Geo. II. at Guildhall; in an action againſt the indorſer, 


lord Raymond would not allo the defendant to give in evidence, 
that the plaintiff deſired him to indorſe the note to enable him 


to bring an action againſt the drawer. But where the action 


was by the payee againſt the drawer, the defendant was let in 
to ſhew it was deliversd as an eſcrow, viz. as a reward in caſe he 
procured the defendant to be reſtored to an office, which it be- 
ing proved he did not effect, there was a verdict for the de- 
fendants. The reaſon of this diſtinction, ſee in C. VII. 5 1v. 
latter part of par. 3. 

WHEN a bill or note is transferred and paſſes into the hands 
of third perſons who gave a yaluable conſideration for it, the 
tranſaction between the original parties cannot in an action be 
enquired into, unleſs in the cafes above alluded to. Neither 
can any transferree who has received a conſideration inſiſt upon 
the want thereof. —In Haly v. Lane, 1741. By lord chancel- 
lor Hardwicke: Though a note given by a wife to a huſband is 
void, yet, if indorſed over by the huſband as between him and 


the indorſee, it is certainly good. In caſes of like nature J have, 


at the ſittings at , prius, directed a jury to find for an in- 


dorſee, 
x Td of Niſi Prius, 274 Edit. 1785. 
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dorſee, notwithſtanding the indorſer had the note from an infant, 
the original drawer. Where there is a negotiable note, and it 
comes into the hands of a third or fourth indorſee, though ſome 
of the former indorſees might not pay a valuable conſideration, 
et if the laſt indorſee gave money for it, it is a good note as to 
him unleſs there ſhould be ſome fraud or equity appearing againſt 
him in the caſe b. — An indorſer is bound by his indorſement, 
though the bill is made to a fictitious payee, or if the bill be a 
mere nullity in other reſpects. Petition was to be admitted 
a creditor, in reſpect of certain bills indorſed by a bankrupt to 
the petitioner. The bills were made payable to fictitious payees. 
But it was ſaid, that circumſtance was of no conſequence againſt 
the indorſer. Lord chancellor, it is clear, that, as again the 
indorſer, it does not ſignify what the bill is. The indorſee may 
come againſt the indorſer though the bill 15 a mere nullity in 
other reſpects. It is the indorſer's buſineſs to ſee what he can 
make of the bill; but he, by his indorſement, Is certainly hable 
to the indorſee l. — That an indorſer writing an indorſement on 
2 blank note, or check, may be bound for any ſum and time of 
ayment, which the perſon to whom he intruſts the note 
chooſes to inſert in it, will be ſeen hereafter in C. VI. Irv. 
HavrinG here attended to what is a bad or illegal conſidera- 
tion, we may now drop a few hints concerning what 1s a good 
conſideration, without entering into a minute diſcuſſion thereof. 
As, that any valuable conſideration, as for marriage, for money, 
for work done, or for other reciprocal contract, can never be 
impeached at law; and, if it be of a ſufficient adequate value, 
is never ſet aſide in equity; for the perſon contracted with has 
then given an equivalent in recompence, and is therefore as 
much an owner, or a creditor, as any other perſon . So a 
liability to pay money is a good conſideration for a bill of ex- 


changes as ſhewn in C. IX. § v. par. 4, 5, 6. 


from maker or indorſer of a note. 1. A note payable to 


—_ hen deſcribed in & 111. par. 4. And where a caſh note | 


lade payable to the ſhip Fortune or bearer, | 
3 be 4 So and negotiable bill of exchange, 


e ſame was held to d an ; of exc 
_ that the bearer might maintain an action on it in his own 


name, or recover on it in an action for money had and received 
to his uſe, as ſhewn in C. VI. F v. where the nature and effect 
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of thoſe notes are fully demonſtrated, and from whence may be 
perceived, that er be notes payable to bearer, are equally 
transferrable as thoſe payable to order, and that the transfer in 
both caſes equally entitles the bona fide holder to a right of action, 

7 thovgh the mode of transfer is different; notes payable to 
33 bearer are transferrable by delivery; the others by indorſement. 
But it has been held that a perſon making a transfer by delivery 

I ceaſes to be a party to the note; that ſuch a transfer is a ſale, 
1 and that he who ſells does not become a new ſecurity, and is 
„not liable to refund the money if the note ſhould not be paid; 
as where the defendant had a note of fixty pounds of one Bel- 
2 lamy, a goldſmith, payable to him or bearer at a day then to 
4 come; about a week before which he diſcounted it at the bank, 
y | 4 without indorſing the bill. Bellamy about two months after 
1 | broke, without having paid the bill; upon which the bank 
n brought aſſumpſit for money lent, and upon this evidence ob- 


e | tained a verdict ; but the court granted a new trial, holding it to 
n 7 be a verdict againſt law; for if the owner of a bill payable to 
of I bearer deliver it for ready money paid down for the ſame, and 
te not for money antecedently due, or for money lent on the ſame 


dill, this is ſelling the bill like ſelling of tallies, bank bills, &c. 
blut if there be an indorſement thereon, the indorſee may have 
remedy on that indorſement, provided he demand the money in 
2 convenient time, and give due notice of non-payment by the 
drawer”, This was the opinion of the court. However the 
jury on a new trial found for the plaintiffn. And we conceive 
that the opinion of the court in this caſe would not be held as 
law at this time, and that it cannot hold unleſs when applied to 
the caſe of a demand by a ſubſequent party, when ſeveral have 
intervened between him and the party againſt whom he made the 
demand; and not between the immediate parties to the transfer 
and that though the perſon who has given the money for the note 
cannot recover againſt the perſon from whom he received it, as 
iy. | indorſee, yet he may recover in an action for money had and 
received to his ute, provided he duly demanded the money of the 
maker of the note and gave due notice of non-payment. 

And here it may be obſerved that a note payable to bearer is 
transferrable by delivery, and that any holder may demand pay- 
ment thereof, and that when transferred by delivery the tranſ- 
2 ferree may recover the conſideration given for the ſame in an 
action againſt the next immediate transferrer; and if the ſame be 
indorſed the indorſee may have his action as indorſee againſt the 

indorſer. 


! Bank of England v. Newman, 11 W III. m Cunningham's Law of Bills, I45« 
Law of Nik Prius, 277+ Edit. 1785. 


"1 
75 
% 
Se 
* 


A _w 
A- - 


: 
' 
. 
[ 
' 
if 


— 


* 


— —— — — mo 


— \ 


2 Cup. III. C v. 


dorſee, notwithſtanding the indorſer had the note from an infant, 
the original drawer. Where there is a negotiable note, and it 
comes into the hands of a third or fourth indorſee, though ſome 
of the former indorſees might not pay a valuable conſideration, 
et if the laſt indorſee gave money for it, it is a good note as to 
him unleſs there ſhould be ſome fraud or equity appearing againſt 
him in the caſe b. — An indorſer is bound by his indorſement, 
though the bill is made to a fictitious payee, or if the bill be a 
mere nullity in other reſpects. Petition was to be admitted 
a creditor, in reſpect of certain bills indorſed by a bankrupt to 
the petitioner. The bills were made payable to fictitious payees. 
But it was ſaid, that circumſtance was of no conſequence againſt 
the indorſer.— Lord chancellor, it is clear, that, as againſt the 
indorſer, it does not ſignify what the bill is. The indorſee may 
come againſt the indorſer though the bill is a mere nullity in 
other reſpects. It is the indorfer's buſineſs to ſee what he can 
make of the bill; but he, by his indorſement, is certainly liable 
to the indorſee i. That an indorſer writing an indorſement on 
a blank note, or check, may be bound for any ſum and time of 
ayment, which the perſon to whom he intruſts che note 
chooſes to inſert in it, will be ſeen hereafter in C. VI. § Iv. 
HAvi1NG here attended to what is a bad or illegal conſidera- 
tion, we may now drop a few hints concerning what is a good 
conſideration, without entering into a minute diſcuſſion thereof. 
As, that any valuable conſideration, as for marriage, for money, 
tor work done, or for other reciprocal contract, can never be 
impeached at law; and, if it be of a ſufficient adequate value, 
is never ſet aſide in equity; for the perſon contracted with has 
then given an equivalent in recompence, and is therefore as 
much an owner, or a creditor, as any other perſon . So a 
liability to pay money is a good conſideration for a bill of ex- 


changez as ſhewn in C. IX. H v. par. 4, 5, 6. 


v. As to the effect of notes payable to bearer, and of receiv- 
ing par 


bearer on demand is a Caſh note, the effect whereof hath here- 


tofore been deſcribed in & 111. par. 4. And where a caſh note 
on a banker was made payable to the ſhip Fortune or bearer, BR 
the ſame was held to be a good and negotiable bill of exchange, 
and that the bearer might maintain an action on it in his own 


name, or recover on it in an action for money had and received 


to his uſe, as ſhewn in C. VI. F v. where the nature and _ 
O 


h 2 At. 181. Liveſey, &c. bankrupts, 1791. 


1 te Clarke, in the matter of 3 Bro. Cha. Rep. 238. 
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of thoſe notes are fully demonſtrated, and from whence may be 
perceived, that e notes payable to bearer, are equally 
transferrable as thoſe payable to order, and that the transfer in 
both caſes equally entitles the hon fide holder to a right of action, 
 F7 though the mode of transfer is different; notes payable to 

bearer are transferrable by delivery; the others by indorſement. 

hut it has been held that a perſon making a transfer by delivery 
' FF ceaſes to be a party to the note; that ſuch a transfer is a ſale, 
1 and that he who ſells does not become a new ſecurity, and is 
„not liable to refund the money if the note ſhould not be paid; 
as where the defendant had a note of fixty pounds of one Bel- 
lamy, a goldſmith, Pe to him or bearer at a day then to 
come; about a week before which he diſcounted it at the bank, 
y þ without indorſing the bill. Bellamy about two months after 
" ii 
n 


broke, without having paid the bill; upon which the bank 
brought aſſumpſit for money lent, and upon this evidence ob- 


e | tained a verdict ; but the court granted a new trial, holding it to 
n 7 be a verdict againſt law; for if the owner of a bill payable to 
of bearer deliver it for ready money paid down for the fame, and 
te not for money antecedently due, or for money lent on the ſame 


bill, this is ſelling the bill like ſelling of tallies, bank bills, &c. 

but if there be an indorſement thereon, the indorſee may have 

remedy on that indorſement, provided he demand the money in 

2 convenient time, and give due notice of non-payment by the 

2 drawer'. This was the opinion of the court. However the 

jury on a new trial found for the plaintift®, And we conceive 

that the opinion of the court in this caſe would not be held as 

law at this time, and that it cannot hold unleſs when applied to 

the caſe of a demand by a ſubſequent party, when ſeveral have 

intervened between him and the party againſt whom he made the 

demand, and not between the immediate parties to the transfer; 

and that though the perſon who has given the money for the note 

cannot recover againſt the perſon from whom he received it, as 

indorſee, yet he may recover in an action for money had and 

received to his ute, provided he duly demanded the money of the 

maker of the note and gave due notice of non-payment. 

And here it may be obſerved that a note payable to bearer is 

transferrable by delivery, and that any holder may demand pay- 

ment thereof, and that when transferred by delivery the tran(- 

ferree may recover the conſideration given for the ſame in an 

action againſt the next immediate transferrer; and if the ſame be | 
indorſed the indorſee may have his ation as indorſee againſt the . 
5 indorſer. f 


! Bank of England v. Newman, 11 W III. m Cunningham's Law of Bills, 145« | 
Law of Nik Prius, 277+ Edit. 1785. 
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indorſer. But in either caſe demand of payment muſt be made 
by the holder on the maker when the note becomes due, and 
due notice muſt be given in caſe of non- payment to the tranſ- 


wo 
ferrer, otherwiſe he will be diſcharged. If the note be made in 
payable on demand it is a caſh note as already mentioned, and me 
no days of grace are allowed, otherwiſe it is if made payable at dat 
a day to come; as ſhewn hereafter in $ vi. par. 3. - On hold- ſon 
ing notes, payable at a day to come, after being diſhonoured, exc 
we have copiouſly treated in C. VIII. 4 Iv. wherein is a demon- of 
ſtration of the effect of the holder's giving time to the drawer; ma 
what is held reaſonable notice of non-payment. inte 
2. CONCERNING receiving part from the maker or indorſer ſuir 
of a note. The receiving part by an indorſee from the maker be. 
of a note, will be a diſcharge to the indorſer, unleſs due notice me! 
be given of the non-payment of the reſidue”, ſuch receipt being FF whi 
conſtrued to be giving of credit for the remainder ; but if due FF nun 
notice be given that a note is not duly paid, the receiving part of 
from the maker or an indorſer, it is conceived, will not diſ- bee 
charge the maker or other indorſers, no more than receiving part Ne 
from the acceptor or indorſer of a bill of exchange, mentioned of e 
in C. IV. 5 vi. | or 2 
| >. Der 
F VI. 1. As to intereſt on notes of hand, it may be obſerved FF note 
that debts due on thoſe are not of fo high a nature as bond debts, F* days 
and that a note doth not like a bond carry intereſt from the date FF exct 
or execution thereof, whether intereſt is mentioned therein or of k 
not; but if intereſt is not mentioned in the note, then it is due pror 
only from the time appointed for payment of the note; and if no 3 & 
time is mentioned, and the note is made payable on demand, then reſpe 
from the time of the demand being made. As the intereſt ona 5. 
bill of exchange may depend on its being proteſted, we ſhall!“ 
treat hereon in C. V. $ 1. par. 4., and here attend to negotiable 1 
notes. | 
2. As concerning what may be a negotiable note. If a note . 
ſhould not be methodically drawn it may be a negotiable note FF | 
within the ſtatute of 3 & 4 Ann. as is demonſtrated in the | 64. 
ſecond and third ſections of our preceding chapter, from whence Þ4 > 
and what has heretofore been related in the preceding ſection, a x 30 
juſt conception may be formed of what is, and is not, a nego- 
tiable note. And now, previous to laying down the forms ol 
ſuch as not only may be negotiable, but that ar, fo indiſputably Þ? 
good and negotiable as to be taken with ſafety in the * 
trade; 


® Kellock v, Robinſon, 13 Geo: I, 2 Str, 745. 
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trade, attention being had to the refponſibility-of the maker and 


- indorſer thereof, and that the note was not obtained for money 


won a play or on a uſurious contract, as heretofore treated on 
in$1v. We ſhall proceed to mention, that negotiable notes are 
moſt uſually drawn payable ſo many days, weeks, or months after 
date, as the drawer and payee agreed on; and if made payable 
ſome days after date, the day of which the note was dated muſt be 
excluded. Thus ona note payable ten days after date, dated the iſt 
of March, the time does not expire until the 11th. If a note be 
made payable ſome weeks after date, the weeks muſt be reduced 
into days, counting ſeven as one week ; and on the day next en- 
ſuing the date of the note, commences the time of its running. If it 
be made payable one or two months after date, the day of pay- 
ment falls on the ſame day in the ſucceeding month from that in 
which the note was dated, although the months differ in the 
number of their days; for where the time, after the expiration 
of which a note is made payable, is limited by months, it muſt 
8 by calendar, not lunar months. And here, accord- 
ing to practice, the three days grace have been allowed as on bills 
of excaange, where the note was drawn payable at a day to come 
or after date, and not on demand. Yet it was ruled by juſtice 
Deniſon that by law there are not three days grace on promiſſory 
notes e; and till very lately it has been in doubt whether the three 
days grace were to be allowed on promiſſory notes as on bills of 
exchange; but now it is ſettled by a ſolemn deciſion of the court 


of King's bench, that the three days grace are to be allowed on 


promiſſory notes as well as on bills of exchange, and that the 
3 & 4 Ann. c. 9. puts them both on the ſame footing in all 
reſpects b. 

5. The forms here propoſed to be laid down are as follows : 


No. I. 
Lonnon, 3d February, 179 r. 


| Thirce Weeks after Date 1 promiſe to pay Afr. Aaron 
Belauchamp, or Order, Thirty Pounds, Value received, 


64. St. Charles Dauis, 
30 ,. Hoſier, in Fetter-lane®. 
Indorſement. 
Aaron Beauchampb. 
No. 
® Dexlaux v. Hocd, 1752. Law of p Brown v. Harraden, Hil. 31 Ged. III. 


Niſi Prius, 274. 4 Durnf. and Eaſt, Rep. 148. 

2 The maker's addreſs to the note does not add to or diminiſh its validity, but is 
very, neceſſary, in order to ſhew where he is to be found, as an indoriez is to demand 
the money of him before he ſues the indorſer, : 

d This is the general method of indorſing on the back of a note, and is common 
termed a blank indorſement, and in C. VI. S 1. is thewn to bs the moſt ſafe and 
proper indorſement. 


ax Cray. III. § vi. 
Nec i; 


Bals rot, 7th March, 1791. 


Twſo Months after Date I promiſe to pay Mr. Edward 
Fun|nerow, er Order, Fifty Pounds, Value received, 


ge. St. George Hand, 
50%. Linen-draper in Lewin's Mead. 
Indorſement [as in No. I. ] 
No. III. 


BaTH, 29th May, 1791. 


Three Months after Date we jorntly and ſeverally* promiſe 
to pay Mr. Lazarus Mullett, or Order, One Hundred 


1 St. [Pounds, value received, 


100. | Noah Olive. 
Philip Querulus. 


Robert Savory. 
Indorſement [as in No, I.] 


© Where two or more perſons give the note, attention ſhould be had as to their 
promiſing jointly and ſeverally; in which caſe the payee may ſue them Jointly, or 
he may ſue any one of them at his election; but if they only jointly, and not jointly 
and ſeverally promiſe, he mutt ſue them jointly. In Rees v. Abbott, 18 Geo III. 
W..e.c a note was by two promiſing to pay jointly or ſeverally, and the action againit 
one of them only, who let judgment go by default, and brought his writ of error. 
By Lord Mansfield, in delivering his opinion : or in this caſe is ſynomimens to and. 
They both promiſe that they or one of them ſhall pay, Then both and each is liable 
in ſolidum.—— By Juſtice Buller: If the note had been a joint one, and defendant. 
had been ſued as if ſeveral, he could only have pleaded th:t matter in abatement, and 
not taken advantag of it in error. Cowp. 832. the acknowledgment of one out 
of ſeveral drawers of a joint and ſeveral promiffory note, takes it out of the ſtatute of 
licaitations againit the others, and may be given in evidence on a ſeparate action againſt 


any of the others. WYPhiicqnbe, Whiting, Eafter 21 Geo, III. Doug. 652, 2 Edit. 
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CHAPTER; IN. 
Of Acceptance and Acceptors. 


WHEN the payee or indorſee of a bill preſents it ſor accep- 


tance, he is entitled, from the undertaking of the drawer or in- 
dorſer, to expect an abſolute acceptance by the drawee, or if 


there be ſeveral not connected in partnerſhip by each, writer i 
him or them perſonally upon the bill; and as any other may tb 
refuſed, the holder of the bill ſhould attend to what will aku 


to an acceptance in writing, and of this we ſhall treat in our 
2 firſt ſection. In 5 11, on ſubſcribing an acceptance not intended 
to be general. In $ 5 III. on conditional acceptances. In S iv. 
on an acceptor being chargeable and diſcharged by conditional 
Z acceptances purſuant to the conditions, and his being bound by 
an abſolute acceptance. In F v. ſhew that an acceptor cannot 
be diſcharged from an abſolute acceptance without an expreſs 
declaration from the holder, In & vi. that if payee receive part 
from the drawer, acceptor is not diſcaarged thereby. In $ vii. 
that if indorſer accept part from ac ceptor he cannot afterwards 
fſreſort to the drawer unleſs timely notice be given. In vir. 
treat on preſenting a bill for and procuring acceptance thereof; 
gon the acceptor's engagement and how he is diſcharged. there- 
from. In 1x. ſhew that if acceptance be refuſed an action will 
immediately lie againſt the drawer. In Xx. that drawee ma 
Fefule acceptance, or accept the bill in part, and the effect of 
uch acceptance. In $ x1, treat on acceptance by partners; 
*U a book-keeper or ſervant ; acceptance and payment for 
Pur. 


§ 1.1, ACCEPTANCE may be either by writing or words. 


If by the latter it is ſufficient to charge the acceptor; but in order 


Þ charge the drawer with coſts and damages the ſame muſt be 


writing, of waich further mention will preſently be made. If 


pon tender of the bill to the drawee he ſubſcribes accepted, or, 


cepted by me A. B. or J accept the bill, and will pay it accord- 


Ing to the contents; theſe clearly amount to an acceptance in 


riting *; and any writing by the drawee on the bill, though 


Is name be omitted, which does not put a direct negative on its 
Equeſt, or expreſs a refuſal to accept, will amount to an accep- 


Wnce ; as “ accepted,” © preſented,” ©« ſeen®.” So a direction 


i a third perſon to pay the bill was held a ſufficient acceptance 


in the caſe of Ivor v. Whithy, Trin. 10 Geo, III. 
F A bill 


a Molloy, book 2. 6. 10. d Comb 401. 


66 CAr. IV. 51. 


A bill was drawn as follows: „ To Mr. R. Whithy, Sir 
& pleaſe to pay Mr. Scot, or order, 30l. Tho. Newton.” 
Scot indorſed it to the plaintiff, who preſented the bill to 
the drawee for acceptance, and the defendant (the drawee ) 
underwrites thus :— Mr. Jackſon, pleaſe to pay thr 
« note, and charge it to Mr. Newton's account. R. 
« Whithy.” It was inſiſted that this was no acceptange, for 
the defendant did not mean to become the principal debtor. It 
was only a direction to Jackſon, to pay 3ol. out of a particular 
fund; and if there were no ſuch fund, the money was not to be 
paid. But, by the court : The underwriting is a direction to 
Jackſon to pay the ſum; and it ſignifies not to what account it 
is to be placed when paid: that is a tranſaction between them 
two only; and this is clearly a ſufficient acceptance, _ 

A SMALL MATTER amounts to an acceptance, as ſaying, 
% Leave the bill with me, and I will accept it,“ for it is giving 
credit to the bill and hindering the proteſt ; but if the merchant 
ſays, „Leave the bill with me and I will look over my accounts 
« between the drawer and me, and call to-morrow, and accord- 
« ingly the bill ſhall be accepted.” This is no acceptance, be- 
Eauſe it depends upon the balance of accounts 4. The mere 
anſwer of a merchant, “that he would honour the bill,” is no 
acceptance except accompanied with other circumſtances, which 
may induce a third perſon to take it by indorfement*. And 
where a requeſt was made to A. to accept a bill, and to draw 
upon B. for the like ſum, it was held that the mere act of draw- 
ing upon B. did not amount to an acceptance; as that what A. 
had done did not amount to an acceptance; for he never meant 
to make himſelf liable, unleſs the bill drawn upon B. was ac- 
cepted and paid *,—An agreement to accept may be equivalent 
to an acceptance, and that whether the agreement be verbal or? 
in writing s. And an agreement to accept will be binding before 
the bil has exiſtence, as will be ſcen hereafter in & ut. par. 2. | 

THAT the acceptance may be qualified, as to pay half in mo- 
ney, &c. and that ſuch acceptance, and any other than is not 
to pay according to the tenor of the bill, may be refuſed will be 
Den hereafter in par. 4. And in our enſuing ſection, that care 
ſhould be taken in ſubſcribing an acceptance not intended to pay 
according to the tenor of the bill. That acceptance may be con-. 
ditional and only charge when the condition is performed. That] 
whether it be abſolute or conditional is matter of law. That | 
payee at the time of tendering the bill muſt take it in one light] 
or the other and abide by his clection. 


= 
2. AND 4 : 


© Lawof Niſi Prius, 270. Edit. 1785. f Smith v. NN ſſen, Trin. 26 Geo, III. 4 — 
4 Jbid. 5 1 Durnf. & Eaſt, Rep. 269. 1 
e Per Lord Minsfield, Cowp. 573. s Beawes, 466. : 
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2. AnD here we ſhall proceed to ſhew that acceptance muſt | 
be in writing to charge the drawer with damages and cofts ; and 
that the ſame not being in writing does not diſcharge any re- 
medy againſt the acceptor, which is demonſtrated in the two 
following caſes. 

In the caſe of Lumley v. Palmer, Mich. 8 Geo. Il. The 
defendant was ſued as accepotr of an inland bill of exchange, 
and upon the evidence it appeared to be a parol acceptance only, 
which the chief juſtice ruled to be ſufficient, as being good ar 
common law: and the ſtatute 3 & 4 Ann. c. 9. which requires 
it to be in writing, in order to charge the drawer with damages 
and coſts, having a proviſo that it ſhall not extend to diſcharge 
any remedy that any perſon may have againſt the acceptor. : 
Upon this direction, the jury found for the plaintiff: but the 
chief juſtice of the common pleas having ruled it otherwiſe, the 


1 


— court was moved for a new trial, and in order finally to ſettle 
+ this point, it was ordered to be argued ; and after argument the 
18 court was of opinion, that the direction in the preſent cauſe 
d. vas right, and agreeable to conſtant practice“. 
— Ix the caſe of Powel and MAonnier in chancery, 10 Geo. II. 
„ before lord Hardwicke. A bill was for ſatisfaction of a bill of 
no exchange, drawn upon the defendant, and accepted by him. 
ich Pending the ſuit, the original defendant died, and it was revived 
\n4 againſt his executors ; praying alſo a diſcovery of aſſets, and to 
aw be ſatisfied thereout. On the proofs it being queſtioned, whe- 
\w- ther the acceptance was ſufficient to charge the defendant, and 
A. whether the plaintiff by keeping the note above ten days after is 
ant became due, without coming to the drawer for the money, had 
"ac. not diſcharged the acceptor ; but it was inſiſted for the defendant 
1 Iss a previous matter, that the plaintiff had a plain remedy at 
1 85 law and that his cafe depended on facts that ought to be tried by 
f a jury, and not be determined in this court. By lord Hardwicke : 
wor” Regularly the plaintiff ought to purſue his remedy at law, and 
| . not in this court; and if the caſe ſtood as it did at firſt, I ſhould 
Li * certainly diſmiſs the bill; but the bill of revivor, praying a ſatis- 
nl 0 faction out of aſſets, and a diſcovery of aſſets, it is made a caſe of 
þ which this court takes cognizance, and then the prayer of ſatis- 
t cake] faction is an incident that follows with it. I have therefore no 
0 pa Houbt but the plaintiff is proper in praying a remedy in this 
Tha EFourt, But with regard to the acceptance, if there were a doubt 
That q pf it, as to the fact, or whether in law what has been done 
"7-1, {mounts to an acceptance, it may ſtill be neceſſary to fend the 
lien parties to a trial at law : but I think there is no doubt of either. 
4 Ehe teſtator, when the bill was brought to him, received it, en- 
a F 2 tered 
eo. I. 


n Strange, 1000. 
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tered it in his book, according to the courſe of trade, and the 


entry is proved to have been made under a particular number, 1 ta 
and wrote that number under the bill, and returned it. Now it ne 
. . . . in 
is ſaid to be the cuſtom of merchants, that if a man underwrite Bs 


any thing to a bill, it amounts to an acceptance. But if there 
were no more than this in the caſe, I ſhould think it of little 


avail to charge the defendant ; but what determines me is the to 
teſtator's letters; and I think there can be no doubt but that mme 
an acceptance may be by letter, and it has been ſo determined. rt 
There was a doubt whether a parol acceptance be good, as in! wm 
the caſe of Lumley and Palmer, {the preceding caſe] and I had lat 
a caſe made of it for the opinion of the court; and it was ſeveral Þ tha 
times argued, and at laſt folemnly determined, that ſuch accep- Þ: | a m 
t. ace is good; much more therefore an acceptance by letter. * 
As to the plaintiff's being entitled to intereſt, I think it a clezr Þ © . 
caſe that he is, though no proteſt has been made, for that it is $ "Tk 

neceſſary only to entitle the payee to damages againſt the drawer; I any 

and all the damage that can be had in ſuch 2 caſe is the intereſt, ] prin 

he decree was for the defendant to pay the bill of exchange! anc 

with intereſt for the fame from the time of filing the original | | wy 4 

bill, at the rate of four per cent. and to pay the colts of this ſuit F Or. 

from the time of filing the bill of revivor!. that 

3. Ir a bill is accepted in writing and not paid when beceme 5 Pioye 


due, drawer will be liable to cofts and damages. And the con- 6 cont: 
{truCtion of the ſtatute 3 & 4 Ann. is, that to charge the drawer Þ* 


; | ; $5 with 
1 therewith the drawee muſt refuſe to accept inwriting *®; where-] On t 
1 : | « 

| upon proteſt may be made, as ſhewn, with the uſe and effect the f. 

ö þ 


1 thereof, in our fifth chapter. — Ihe acceptance is uſually written betwe 


i | — ha * ; * 

| at the bottom of the bill, as in the forms laid down in C. III. he ha 

Fi b ; 4 . 

| § I. par. 5. Yet it may be by an indorſement on the back, as Þ% ,, 84 
1 3 f 8 

x mentioned in C. V. 51. þ bar 

'F 


4. AN acceptance may be qualified, as to pay half in money han 
and half in bills. So to pay when goods ſent: by the drawer are! 
fold. But he to whom the bill is due may refuſe ſuch acceptance 4 cc 
and proteſt the bill ſo as to charge the drawer *; and a bill may Wick 
be accepted as for part of the ſum drawn for; but ſuch accep-Þy = 

tance « x 


Atk. 611, T Law of Niſi Prius, 279, Edit. 178, F 
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tance may be refuſed, as may any acceptance which is not ge- 
neral, as for the payment of the full ſum of money mentioned 
in the bill according to its tenor; whereof further mention will 
be made hereaiter in $ VIII. par. I, 2. 


FI. 1. IN SUBSCRIBING an acceptance not intended 
to be gencral, and to oblige the acceptor to pay accord- 
ing to the tenor of the bill, due care ſhould be taken that 
it may operate according to the_acceptor's intention; as by the 
words thereof it will have effect, which will preſently be de- 
monſtrated; and further mention hereof will be made in $ III. 
latter part of par. 3. And hereafter in $ X1. par. 2. is ſhewr, 
that the acceptance of a ſervant uſually tranſacting buſineſs for 
a maſter will bind ſuch maſter; but on a general acceptance b 
a ſervant without expreſũng it to be for his maſter the ſervant is 
liable, —If a bill drawn on a factor, payable out of the produce 
of goods, after diſcharging prior acceptances, 1s accepted by 
him generally, the ſame is chargeable on him, notwithſtanding 
any balance then due to him in a running account with his 
principal, and if the factor had meant to reſerve his own ba- 
lance he ſhould have made a ſpecial acceptance; as was held in 
the caſe of Muber v. Maſſias, Eaſter, 16 Geo. III. wherein a 
verdict having been given for the plaintiff, with 195]. damages, 
On a new trial being moved for, chief juſtice De Grey reported, 
that William Watts, a merchant, who traded to Gibraltar, em- 
pioyed the defendant, Maffias, as his factor there, who uſed to 
coniign Watts's goods to certain agents in Barbary for ſale, 
Maſſias uſed to keep an account with the agents, and another 
with Watts ; but Watts had no communication with the agents, 
On the 21ſt of May, 1772, Watts drew on Mathas a bill in 
the following terme, for balance of an account that day ſtated 
between Watts and the plaintiffs, being merchants, with whom 
he had dealings, vis. © Sir, pleaſe to pay to Meſſrs. Maber 
« and Kentiſh, or order, 195]. 148. 10d. out of the produce 
« of goods you have of mine, now lying at Gibraltar, Bar- 
* bary, and Leghorn, as ſoon as the ſame {hall come into your 


To Ar. Moſes Maſſias, 
« No. 62, Preſcot- Street.“ 


« William Tatts, 


| Which bill Maſſias accepted in the following words under 


written thereto, 
« I agree to conform to this order, Miſes Maſſias.“ 


BEFORE any payment on this bill Watts became a bankrupt, 


and on Maſjas's refuſing payment, this action was brought for 
$ monsy 


3 
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money had and received to the plaintiff's uſe; and on the trial, 
gave evidence that Maſſias had, in 1772 and in 1773, large 


quantities of Watts's goods in his hands, to the amount of F 5 


16571. in 1773, and more in 1772. And that he had paid large 
ſums for Watts; but whether for engagements, prior to 1772 
or not, did not appear. The deſendant gave evidence of divers 
prior engagements, which did not cover the whole account; 
and alſo that there is, and was at the time of the acceptance, a 
balance due to Maſſias himſelf of 8701. 
ADaiR, counſel for the plaintiff, having ſhewed cauſe wh : 
there ſhould not be a new trial. —By the court (chief juſtice De! 
Grey, Gould, Blackſtone, and Nares, juſtices) : The queſtion Þ : 
is, Whether the defendant had in his hands 195]. for the uſe off! 
the plaintiff? He is proved to have had goods to the amount of! 
1657 1. and that his acceptances, in the common and technical 
ſenſe of the words, as applied to bills of exchange, together“ 
with certain other indorſements, by which he had engaged him- | 
ſelf to pay money for Watts, left a balance in his hands more! 
than ſufficient to pay the plaintiff, if we exclude the balance of 
8yol. due to Maſſias himſelf. This balance, then unliquidated, | 
could never be meant to be provided for ; nor was the bill or its 
acceptance meant to be ſubject to it. For then there would have Þ 
been fraud in the drawer, and alſo in the acceptor ; for both Þ 
knew, or muſt be ſuppoſed to know, at leaſt Maſſias knew, how | 
the balance then ſtood, If he meant to have reſerved his own Þ 
balance, he ſheuld have made a ſpecial acceptance. But having 
accepted it generally in the terms of the draft, that is, ſubject 
only to prior acceptances, he ſhall not ſhelter himſelf by this} 
concealed balance due to himſelf in the courſe of a running ac- 
count. Rule diſcharged u. j 
IHA acceptance may be conditional and charge only when! 
the condition is performed, will be ſeen in the enſuing ſection. — Þ? 
Whether an acceptance is abſolute or conditional is matter of! 
law and not of fact; as it is the province of the court to de-“ 
termine. The payee muſt at the time of tendering the bill, Þ* 
take it in one light or the other and abide by his election. For“ 
if he conceives the acceptance to be conditional, and ſo notes] 
the bill, it is ſhewing that he conſidered the bill not abſolutely 
accepted; and in ſuch caſe he cannot afterwards recover again! 
the drawee; as in the caſe of Sproat v. Malt hetos, Eaſter, 20 
Geo. III. where a bill of exchange was drawn upon A. refidingÞi 
in London, by a conſigner of goods living abroad; on its be-! 
ing preſented for acceptance, A. ſaid he could not then accept 


becauſe he did not know whether the ſhip would arrive at Lon- 
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don or Briſtol. B. the holder of the bill, agreed to leave it for 
ſome time, reſerving the liberty of proteſting it for non-accep- 
tance, in caſe A. did not accept. On a ſecond application, A, 
ſaid, the bill would be paid even if the Hip were t. I nis is 
only a conditional acceptance, depending on, two events, of the 
ſhip's arriving at London, or being loſt, And B. having the 
liberty of refuſing ſuch conditional acceptance, precludes him- 
ſelf from recovering againſt A. by afterwards noting the bill 
for non - acceptance. 


$ 111. I. A CONDITIONAL acceptance, which only 
charges when the condition is performed, may be where it is 
made with reference to ſome fund which is to provide for pay- 
ment of the bill; as in the caſe of Pierſon v. Dunlop, where 
the drawees of a bill of exchange received a navy bill payable 
to themſelves, as a counter ſecurity for the payment of the bill 
drawn on them, and on the bill being tendered for acceptance, 
they ſaid, that they could not accept the bill of exchange till the 
navy bill was paid. This was held to be a conditional accep- 
tance, and when the money was received on thc navy bill to 
become abſolute againſt the acceptor ®, But ia tae caſe of 
Wilkinſon v. Lutwidge, where defendant on whom bills were 
drawn, in a letter ſaid, I will pay the bills in caſe the owners of 
the ſhip Queen Ann do not, I think it neceſſary to acquaint 
them, but reſt ſatisfſied of the payment. This was neld an ab- 
ſolute acceptance ?, 

2. ACCEPTANCE may be by collateral agreement and be 
binding before the bill has exiſtence; as in Plans and Ryſe v. 
Van Mierop and Hopkins, E. 5 Geo. III. where plaintiffs were 
merchants in Holland, agreed to pay a bill of one White's on 
them from Dublin, on condition that White would give them a 
credit on fome houſe in London to the amount of the bill. 
White named defendants, and the plaintiff having written to 
them to know if they would accept a bill on them on White's 
account, they agreed to do it; it was adjudged that this was a 
lufficient agreement to accept, and bound defendants to the pay- 
ment of the plaintiff's bill ſo drawn. By the evidence in this 
caſe it appeared that one White, .a merchant in Ireland, de- 


fired to draw on the plaintiffs, who were merchants at Rotter- 


dam in Holland, for 800]. payable to one Clifford: and propo- 
led to give them credit upon a good houſe in London, for their 
reimburſement, or any other method of reimburſement. The 
plaintiffs, in anſwer, defired a confirmed credit upon a houſe of 


rank in London, as the conſideration of their accepting the 
42 F 4 bill. 


* 1 Durnf, & Eaſt, Rep. 182. p 1 Str. 648. 
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bill. White named the houſe of the defendants, as this houſo 
of rank, and offers credit upon them. Whereupon the plain- 
tiffs honoured the draft and paid the money, and then wrote to 
the defendants Van Microp and Hopkins, merchaats, in Lon- 
don, (to whom White allo wrote about the fame time) deſiring 
to know whether they would accept ſuch bills as they the plain- 
tiffs ſhould in about a month's time drqw upon the ſaid Van 
Mierop and Hopkins's houſe here in London for 8ool. upon the 
credit ot White : And they having received their aſſont, accord- 
ingly drew upon the defendants. In the interim, White failed, 
before their draught came to hand, or was even drawn: And 
me defendants gave notice of it to the plaintiffs and forbad their 
drawing upon them. Which they neverthele:s did: And there- 
fore the defendauts rcfaſed to pay their bills. 

T 1s cafe was twice argued in the court of King's Bench. 
The reſolution of the judges hercon was to the following efiect, 
1Hat by promiting to anſwer the plaintiffs drafts, the 
og eater ad [mitted that they either had effects of White in 
their hands, or that they had credit on him. T here was no 
8 e for the objection of this being a naked agreement; 
whatever might be taid in other cafes of a naked agreement or 
the want of conſiderati on, there was no ſuch thing 1 in the cuſtom 
of merchants with reſpect to bills of change. The true reaſon 
why the acceptance of a bill of exchange ſhall bind, is not cn 
account of the acceptor's having or being ſuppoſed to have ef- 
fects in his hands, but from the convenience of trade and com- 
merce: the acceptance is an obligation to pay, though the 
acceptor have no effects of the perſon on whoſe account the bill 
is drawn, an :d though there be no conſideration. The end of 
the inſtitution of bills, their cur! ency requires that it thouid be 
ſo. This caſe is the fame as if White had drawn on Van 
Mierop and Hopkins, payable to the plaintiffs: it would have 
been immatetial to the plaintiffs whether Van Microp and Hop- 
kins had effects of White or not, if they had accepted his bill: 
what was done here amounts to the {ame thing; to promiſe to 


CHAr. IV. § ti. 


. 
DIX, 


give the bill due honour, is, in effect, to accept it: if a man 
agree to do the formal part, the law, in the caſe of an accep- 


tance of a bt conſiders it as actually done: the defendants 
could not afterwards retract; it would be deſtructive to trade 
and credit if they might3, 

. ACCEPTANCE by collateral agreement, if conditional, 15 
not binding, unleſs the condition be performed : as in the caſe 


of Maſon v. Hunt, Mich. 20 Geo. III. where a partner of an 
bouſe 1 in London, being then at Dominica, wrote to defendant, 


his 
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his partner in London, to accept the bill of an houſe in Domi- 
nica, on their ſending him tobacco at Sol. per hogſhead, and 
ordering an aſſurance. It was held, that this did not bind the 
partner abſolutely to accept; for it was conditional, That to- 
bacco be conſigned, that is, of ſuch a value, and that an inſurance 
be made. If any of theſe tail, there is no binding agreement to 
accept, and ſo to charge the drawee ; and here the tobacco's in 
fact only producing 40l. per hogſhead the defendant was held not 
to be liable. After verdict was given in this caſe, a rule for a 
new trial being obtained, and arguments thereon, tae opinion of 
the court was delivered by Lord Mansfield; when his lordſhip, 
ſtating the defence made at the trial, ſays, there is no doubt but 
an agreement to accept may amount to an acceptance, and it 
may be couched in ſuch words as to put a third perſon in a better 
condition than the drawer. If one man to give credit to ano- 
ther makes an abſolute promiſe to accept his bill, the drawer or 
any other other perſon may ſhew fuch promiſe upon the ex- 
change to get credit; and a third perſon, who ſhould advance 
his money upon it, would have nothing to do with the equitable 
circumſtances which might ſubſiſt between the drawer and ac- 
ceptor, But an agreement to accept is {till but an agreement, 
and if it is conditional, and a third perſon takes the bill, know- 
ing of the conditions annexed to the agreement, he takes it 
ſubject to ſuch conditions r. 

HENCE it may be obſerved that, if a man purpoſes making a 
conditional acceptance only, and commits that acceptance to 
writing, he ihould be careful to expreſs the condition therein; 
for of any verbal condition he may annex to the acceptance he 
will not be at liberty to avail himſelf againſt any ſubſequent 
transferree, if either ſuch.transferree, or any intermediate party 
between him and the perſon to whom the acceptance was given, 
took the bill without notice of ſuch condition, and gave a valu- 
able conſideration for it, and at all events the burthen of proving 
ſuch acceptance will be upon the acceptor. | 

IF there be a virtual acceptance on conſideration that goods 
ſhall be conſigned ta the acceptor, to anſwer the bill, together 
with a policy of inſurance upon them, the holder of the 
bill, by taking to the goods and ſelling them, diſcharges the 
acceptance“. 


 Yiv. HAVING heretofore treated on abſolute and condi- 
tional acceptances, whereby it is perceivable that the Jatter de- 
pending on certain conditions, are both chargeable and diſcharg- 
ed purſuant to theſe different conditions; but the former al 2 
in 
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bind the acceptor, ſo that he cannot be diſcharged from his ac- 
ceptance without an expreſs declaration from the holder, or 
tomething equivalent thereto, (which will be demonſtrated in 


our enſuing ſection), or unleſs it be by the law of the country 


where the bill is accepted, as in the caſe of Burrow v. Genius, 
where a bill was accepted at Leghorn by the plaintiff, and by 
the laws of that place, if a bill is accepted, and the drawer fails, 
and acceptor has not ſufficient goods in his hands, he ſhall be 


diſcharged from his acceptance, which here was the caſe. It 


was held in chancery on a bill for an injunction, plaintiff being 
ſued at law in England on his acceptaice, that the acceptance 
being declared void by the aws of that place, was void every 


where, and acceptor diſcharged. 


§ v. THAT ACCEPTOR cannst be diſcharged without 
an exn;c fs declaration from the holder, was held in the caſe of 
Dingo v. Dunſter, Mich. 20 Geo. III. The plaintiff as 
indoriee of a of exchange for 40ol. dated rcth of July, 
1774, and payable in five months, brought an action of 
againſt the defendant, as acceptor; and the cauſe came on to 
be tried before Lord Mansfield, at the laſt fittings for Middle- 
ſex, when two ſorts of defence were ſet up. 1. That the 
bill was given for money won at play. 2. That the plaintiff 
by his conduct, though not in expreſs terms, had agreed 
to diſcharge the acceptor, and ſeek his remedy only againſt 
the drawer. 

To prove that the money was won at play, the defendant's 
counſel called the drawer, (one Wheate) who had been diſ- 
charged under an inſolvent debtor's act; but as his future ef- 
fects ſtill remained liable to the debt, his lordſhip rejected him, 
as an inadmiſſible witneſs ; and the cauſe went to the jury on 
the other queſtion n . They found for the defendant ; upon 
which the plaintiff obtained a rule to ſhew cauſe why there 
ſhould not be a new trial, which now came on to be argued. 
The moſt material facts of the caſe were as follows: The bill 
was accepted by the defendant merely to lend his credit, and 
accommodate the drawer. Fitzgeral, the payee, indorſed it 
to the plaintiff, and delivered it to him in payment for jewels. 
After it became due, the plaintiff, underſtanding that the ac- 
ceptor never had any conſideration for accepting it, and that 
Wheate was the real debtor, wrote to one Ready, ( Wheate's at- 
torney) on the 6th of February, and on the 4th of November, 


1775, preſſing him for the payment.—Dunſter on the 13th of 
. 1 February, 


t 2 Str. 733. 
u If it had been proved, that the bill was for money won at play, it would havs 


bee 1 void in the hands of the plaintiff, thaugh an innocent indonſee for valuable 
con ideration; as ſhewn in C. VII. 8 11. par. 1. 
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February, 1775, wrote a letter to Dingwall, thanking him in 
ſtrong terms for not proceeding againſi him, but mentioning in 
the ſame letter, that he had been informed by a perſon who had 
been ſent from him toDingwall on the buſineſs, that Wheate had 
taken up the bill, and given another to Dingwall's ſatisfaction. 
It did not appear that Dingwall took any notice of that letter. 
Dingwall for ſome time received intereſt upon this bill from 
Wheate, and alſo the principal due by another bil! which was 
made at the ſame time, and drawn and accepted by the ſame 
parties, and under like circumſtances. The pl:intift ſufFered 
ſeveral years to elapſe without calling upon Duniter, or treat- 
ing him as his debtor. | 

The defendant's counſel cited the caſes of Black v. Peel, and 
IYalpole v. Poultney. he ſubſtance of which we hall here 
relate as reported, and afterwards the ſeparate opinions of the 
Judges, omitting any further mention of the counſel's argu- 
ments. 

In the caſe of Black v. Peele, one Dollas was the drawer, 
Peele the acceptor, and Black an indorſee. Black arreſted 
Peele, but finding that no conſideration had been given for the 
acceptance, his attorney took a ſecurity from Dollas, and ſent 
word to Peele, that he had ſortled with Doi.as, “ and he need 
not trouble himſelf any turtier,?” The cauic was firſt tried be- 
fore Lord Mansfield, and afterwards before Chief Juſtice De 
Grey, who held the »cceptance was diſcharged. In Walpole v. 
2 a book of tae plaintift's own was produced, in which 
the bill was entered, and over againſt it this memorandum, 
„Mr. Poultney's acceptance annulled.” On the frit trial of 
this cauſe a verdict was found for the plaintiff, but on a ſecond 
trial, when one Alexander, who had indorſed the bill to Wal- 
pole, was produced as a witneſs on the part of the defendant, 
and ſwore that Walpole had poſitively agreed to conſider Poult- 
ney's acceptance as at an end; the jury found for the defend- 
ant. Walpole had kept the bill from 1772 to 1975, without 
calling upon Poultney. 

LoRD MANSFIELD: There is no doubt but a holder of a 
bill may diſcharge any of the parties, but there is this dif- 
ference between the acceptor and the others, that the acceptor 
is firſt liable, and, to be intitled to have recourſe againſt him, 
it is not neceſſary to ſhew notice given to him of non-pay- 
ment by any other perſon. In the prelent caſe the queſtion 
is, whether any thing has in fact been done to diſcharge the 
defendant. The plainti{F being apprized that Wheate was the 
perion for whoſe benefit the bill was drawn, did right in con- 
-idering him as his debtor, and recurring to him for payment. 
The defendant was ſenſible of his kindneſs in not mn. © tq 
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76 CHAP. IV. SI. 
him in the firſt inftance, and wrote to thank him for it. No 
uſe was made at the trial, nor on the preſent n of what 
might have been a material circumſtance, viz. the defendant's 
havi ng written to the plaintif, that he had been informed by a 
perſon who had been ſent from him to the plaintiff to talk with 
him about the bill, that it had been delivered up to Wheate, 
Probably the fact did not warrant him in this aſſertion. If the 
plaintiti, by any thing in his conduct, had confirmed him in 
ſuch a belict, it might have altered the calc ; but nothing of that 
ſort appears. I think there is no ground to ſay he was dit- 
Char: ged. 

JusT3cE Wrr.i.zs: I am of the ſame opinion. I do not 
think filence can diſcharge the acceptor. No caſe of a tacit 
diſcharge has been produced. In Black v. Peele, the diſcharge 
was in expreſs words. In J7alpole v. Pouitney, the caſe was 


put Upon the entry in the book being an expreſs diſcharge. Be- 
lides that caſe is {till depending. 
JusTicE ASHHURST: I am of the ſame opinion. An ac- 


ceptor makes himſelf the debtor, and his caſe is different to that 
of the other parties to the bill. Nothing but an expreſs diſ- 
charge will do, T he defendant endeavours to prove a diſcharge 
from letters, but the ey do not come up to it, and the conduct of 
the pl aintiff amounts only to indulgence towards the acceptor. 

Jos ricE BULLz#R: I am clearly of the ſame opinion. No- 
thing but an expreis agreement can diſcharge an acceptor, And 
nothing of that ſort appears in this caſe, "The plaintiir's con- 
duct meant nothing more, but that he would try to recover 
from the drawer, who was the original and trye debtor, if he 
could. The rule was made abſolute , 


$ vi. IF payee receive part from the drawer, acceptor is not 
diſcha reed thereby; nor although he ſuffer ſeveral years to elapſe 
before Kh ſue the acceptor. In the caſe of Ellis v. Galindo, Mich. 
24. Geo. III. in which an action of aff umpyit was brought by 
the payee of a bill of exchange, for 3ol, againſt the acceptor. 
The crawer and acceptor were brothers. When the bill be- 
came due, the plaintiff received of the drawer 3l. 155. 4d. and 
at the fame timc, the following indorſement was made on the 
bill, viz. © Received on account of this bill 3I. 15s. 4d, Ba- 
Jance remaining 26]. 48. 8d. I promiſe to pay to Mr. Tho- 
mas Ellie, within three months from the date of this.” Signed 
by James Galindo, who was the drawer. The balance was 
never paid, and at the diſtance of three years this action was 
brought againſt the acceptor, T he cauſe was tried before lord 
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Mansfeld, who thought the acceptor was diſcharged, and non- 
ſuited the plaintiff, 

Bur a rule being obtained to mew cauſe why there ſhould 
not be a new trial, it was contended for the plaintift by the 
ſolicitor general (Lee), and Baldwin, that the indulgence for 
three months could no more be held to amount to a diſ- 
charge, than the payment of part, and that it was clear Jaw, 
that payment of part by the drawer would not diſcharge the 
acceptor. An acceptor and drawer ſtand in different TO 
ons. The indorſement was made to prevent an imputatio 
of laches, becauſe delay in coming againit an acceptor oy 
diſcharge a drawer or indorſer. But nothing under tae limita- 
tion of fix years will diſcharge the acceptor, 

By LORO MANSFIELD: The doubt is, whether, inſtead of 
a nonſuit the queſtion ſhould not have been left to the jury, 
it being a queſtion of intention ariſing out of the circumſtan— 
ces. The bill was probably an accommodation bill, as the 
drawer and acceptor were brothers. — Juſtice W ills : It was 
eſtabliſhed by Dingwall v. Dunſter [the cafe in the preceding 
ſection], that laches [negligence] will not diſcharge the ae- 
ceptor. My doubt is, how far this indorſement neceſſarily di = 
charges the acceptor, and I think that quel ſion ought to have 
been left to the jury.—Juſtice Buller: There is no doubt as 
to the law. It is as has been ſtated by the counſel for the plain- 
tiff. I rather think the caſe ſhould have gone to the jury. 
But I am not, therefore, of opinion that there ſhould be a new 
trial. The indorſement could not have been meant as an ad- 
ditional ſecurity, for the drawer was equaliy liable before. I 
ſhould have left the queſtion to the jury, but with very ſtrong 
obſervations; and as the demand is ſo ſmall, I do not think 
there ſhould be a new trial. Rule diſcharged x. 

§ VII. IF the indorſee accept any part of the money from 


the acceptor, he cannot afterwards reſort to the drawer for the 


remainder of the money, unleſs he give timc ly notice to the 


drawer that the bill is not duly paid: For where a man takes 


part of the money only, and does not apprize the drawer that 
the whole is not paid, he gives a new credit for the remainder. 
But where timely notice is given that the bill is not duly paid, 
the receiving part of the money from an acceptor or indorſer, 
will not diſcharge the drawer or other indorſers. For it is for 


their advantage hat a8 much ſhould be received from others 
as may be J. 


: $ VIII, 
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$ vi. AS CONCERNING preſenting a bill for and pro- 


curing acceptance thereof. Cautions to acceptors. Ihe ac- 
ceptor's engagement, and how he is diſcharged therefrom. 1. 
Concerning taking a copy or abſtract of a bill previous to leav- 
ing it for acceptance; what to be done if a bill be loſt when 
left for acceptance; and of ſending bills to procure acceptance, 
will be treated on hereafter in par. 4, 5. And here we ſhall 
proceed with preſenting a bill for acceptance. When a bill of 
exchange is drawn payable after ſight or date, the former of 
which muſt be preſented for acceptance; as that from the day 
next enſuing the date of the acceptance the time of its payment 
is reckoned ; and the latter may be preſented, as ſhewn in C. II. 
$ Iv. par. 4. it is uſual for the payee or indorſee to preſent the 
bill at the drawee's place of reſidence for acceptance, and leave 
it with the drawee till the next day, as is uſual; and it ſeems 
according to the cuſtom of merchants, the party on whom the 
bill is drawn may have twenty-four hours to conſider whether 
he will accept it or not®. After the bill hath been thus left 
with the drawee, and he on being called on refuſe to accept ac- 


cording to its tenor; or, if he could not be found, after due 


diligence uſed to find him for preſenting the bill to him ; as in 
the caſe of preſentment for payment, treated on C. VIII. 5 1. 
tae holder, if it be an inland bill of the value of 20l. or up- 
wards, made payable after date, and expreſſed to be for value 
received; or if it be a foreign bill made payable after date or 
ſight (as treated on in C. V. FI. par. 5.) may cauſe the fame to 
be proteſted for non-acceptance ; and notice of ſuch proteſt muſt 
given, or the proteſt itſelf, in caſe of a foreign bill, ſent to the 
drawer or indorſer, by the next poſt after the acceptance is re- 
fuſed ; and the notice of an inland bill being refuſed ſhould be 
be given or ſent without delay to the drawer or indorſer, in like 
manner as in caſe of non-payment, in which it ſeems to be now 
eſtabliſhed that, where the parties, to whom notice 1s to be 
given, reſide at a different place from the holder and drawee, 
notice muſt be ſent by the next poſt ; whereof we ſhall treat 
more particularly in our enſuing chapter.—If a bill be drawn on 
two who are not in partnerſhip, in order to bind both a joint 
acceptance is neceſſary; as ſhewn hereafter in & x1. where 
we have likewiſe treated on acceptance by a book-keeper or 
ſervant. 

AN acceptance varying from the tenor differs from it either in 
the ſum, the time, the place, or mode of payment, But though 


any of theſe acceptances bind the perſon making them, the hol- 


der of a bill is entitled from the undertaking of the drawer and 
indorſers 


Lo Marius,” 62. 
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indorſers to expect an abſolute acceptance by the drawee, or if 
there be ſeveral not connected in partnerſhip by each, written 
by him or them perſonally upon the bill, expreſſing, if the bill 
be payable within a limited time after {ight, the time of its pre- 
ſentment for acceptance; and any other may be reſuſed. —If the 
acceptance direct the payment to be made at a place different 
from that mentioned in the bill, as at the houſe of a banker ; in 
which caſe, it is ſaid, if the holder neglect to demand payment 
within a reaſonable time, and the banker afterwards fail, he 
muſt ſtand to the loſs*, But in an action againſt the acceptor 
of a bill on an acceptance to pay at his banker's, the plaintitF 
could not prove a preſentment at the banker's ; notwithſtanding 
which the jury found for him: the court held the proof unne- 
ceſſary, and refufed to grant a new trial ©. 

2. IF the bill be preſented to the drawee, and he refuſe to 
accept it, an action will immediately lie againſt the drawer, as 
will be ſeen in the enſuing ſection; and in $ x. we {hall treat 
on accepting a bill in part; acceptance to pay at a longer time 
than mentioned in the bill; of accepting after the day of pay- 
ment is elapſed ; and here proceed to mention by way of caution 
to acceptors, that in ſubſcribing an acceptance not intended 
to be general, and to oblige the acceptor to pay according 
to the tenor of the hill, care ſhould be taken that it may 
operate according to the acceptor's intention, as heretofore men- 
tioned in & II, par. 1. 

WIERE the bill is drawn for the account of a third perſon, 
and accepted according to its tenor for his account, and he fajls 
without making proviſion for its payment, the acceptor is 
obliged to diſcharge his accepted dratt, and can have no redreſs. 
againſt the drawer *.---If a perſon on whom a bill is drawn 
ſeruples the accepting it for the account of him it is adviſed to 
be drawn for, or if through want of advice he is ignorant for 
whoſe account it is drawn, he may accept the fame (f{upra pro- 
teſt) if he pleaſes, for the account and honour of the drawer.— 
When a bill is made payable to order, aud indorſed by a ſubſtan - 
tial man, before acceptance be demanded, and the acceptor ſeru- 
pies to accept it for the account of the drawer, or for the ac- 
count of him it is drawn for, he may (if he thinks proper) do 
it ſupra proteſt, for honour of the indorſer; and in this caſe, he 
mutt firſt have a formal proteſt made for non-acceptance, and 
ſhould ſend it without delay to the ſaid indorſer, for whoſe ho- 
nour and account he hath accepted the billes. Theſe acceptances, 


ſupra 
b Biſhop v. Chitty, 2 Str. 1195. d Peawes, 456, 
© Smith Ve De la Fountair, B. R. A. ibid, 
I'rin, 25 Geo, III. Baile: 's APP» 
No. 5 » 1 oO 2 ; 
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cannot be diſcharged without an expreſs declaration from the 
holder of the bill, or ſomething equivalent thereto; and that no 
indulgence ſhewn to the acceptor by the holder, or an attempt 
by him to recover of the drawer, will amount to an expreſs de- 


ſupra proteſt, which will be more particularly treated on here- wu 

after in & XI. par. 3. will oblige the acceptor as abſolutely to the | ſhe 

payment, as if no proteſt had intervened*. | me 

3. Tue acceptor's engagement, and how he is diſcharged ver 

therefrom, having been heretofore treated on in 5 III. Iv. v. vi. Wh 

we need here only make ſome brief obſervations thereon by way dill 

of reminding the reader of what has heretofore been mentioned, * amr 

with ſome little addition thereto for the acceptor's further in- dra 

formation. £3 the! 

By accepting, the acceptor renders himſelf liable according to the 

the tenor of his acceptance, and if he accepts a bill generally, 1 

and in caſe of his non-payment the drawer pays it, the latter of | 

after payment by him is the holder, and may maintain his action drei 

againſt the acceptor in his original capacity as drawer ; as | or « 

ſhewn in C. IX. 5 1. latter part of par. 4. Yet if the drawee | plat 

have no effects of the drawer in his hands, and notwithſtanding lin, 

\ accept the bill, he has his remedy, if he pays it, againſt the - firſt 

| drawer ; as ſhewn in C. IX. § rv. par. 4. However with re- dra 

lf | ſpect to every one beſides the drawer, the acceptor is conſider- ſeco 

I ed as the original debtor; he is bound to pay though there be ſeco 

Weil no effects or conſideration; as heretofore fhewn in 5 111. par. the 

[| 2.; and in order to have recourſe to him it is not neceſſary for the 

ll the holder to ſhew notice given him of non-payment by any was 

1 other perſon; as ſhewn in & v. and likewiſe that the acceptor | alon 
It 
lt 


mm—— 8 
— * - — 


| claration of diſcharge. So in & vi. it is ſhewn, that receiving has i 
1 part of the drawer on a promiſe by indorſement on the bill by may 
dif the drawer to pay the reſidue, 'or any length of time ſhort of fix do re. 
nl years will diſcharge the holder's remedy againſt the acceptor. 2 Whe 
| 4 4. WHEN a bill of exchange is drawn and delivered to the ance, 
[| payee, it may be prudent for him to take an exact copy thereof of th 
before the bill is left for acceptance; and the perſon who leaves gets 

if (if he has not an exact copy) ſhould have the principal con- en w 

tents of the bill, viz. the number (if it be numbered,) date, | draw 

drawer's name, ſum drawn for, when payable, and to whom, ment 

minuted down in writing, whereby he may be ſure to identiiy to pr 

the bill when he calls for it.—If a bill, when left for acceptance, ſhoul 

be loſt, he to whom it is payable is to requeſt the drawee to : being 

give him a note for the payment according to the time limited have: 

in the bill; otherwiſe there muſt be two proteſts, one for non- of th 

payment, the other for non: acceptance s. — A bill being loſt | happe 
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when left for acceptance, the drawee, if he intended to accept, 
ſhould give a note under his hand for the payment of the ſum 
mentioned in the bill to the payee, or to his order upon deli- 
very of the ſecond, if it come in time, or if not, upon that note, 
which is in all reſpects and caſes to have the law privilege of a 


bill of exchange. If ſuch note be refuſed, proteſt ſhould be 


immediately made for non-acceptance, and forwarded to the 


drawer or remitter ; as that for non- payment ſhould be (though 
there is neither bill nor note to demand it on) if the contents of 
the Joſt bill are not ſatisfied at the time limited for payment b. 
WER E the original bill is loſt, and another cannct be had 
of the drawer, a proteſt may be made on a copy ; as where A. 


drew a firſt and ſecond bill payable by himſelf in Dublin to B. 


| plaintiff ; who on the ſame 1 it to D. living in Dub- 


or order. B. after the bill was due, negotiated it with the 


lin, in theſe words, pay to D. value on my account. The 
firſt of theſe bills was ſent to D. and loſt on the way, and the 


| drawer being gone, no third bill could be had, and leſt the 


ſecond ſhould miſcarry as well as the firſt, an exact copy of the 


ſecond bill was ſent to D. and demand of payment being made, 
| the ſame was refuſed, becauſe the money pad been attached in 


the hands of the party who was to pay the bill; the proteſt 


was made on the copy, and at the trial the original ſecond bill, 
along with the proteſt on the copy, was produced and held 


pood?, 
5. IF A. write his name on the back of a bill, and ſend it to 


J. S. to get it accepted, which is done according'y, A. may 


notwithſtanding bring an action againſt the acceptor, for J. S. 


has it in his power to act either as ſervant or aſſignee; for he 


may witneſs his election by filling up the blank over the name 


do receive it as indorſee, or by omitting it act only as ſervant .— 
Where a perſon has bills ſent to him to procure their accept- 
2 ance, with directions to return them or hald them at the orders 
of the ſeconds, &c. and he to whom they are ſo ſent either for- 
gets or neglects to demand acceptance, or if he ſuffers the party 
on whom they are drawn to delay their acceptance, and the 


Y 


drawers in the interim fail, this will not ſubject him to a pay- 


ment of their value; but, it is ſaid, if he be urged and preſſed 
to procure acceptance and payment to a bill ſent him, and 
© ſhould protract, or refer the getting it done, and the acceptart, 
4 being ignorant of the drawer's circumitances, declares he would 
© have accepted it, had it been timely preſented, the perſon guilty 
of this neglect will be obliged to make good the Joſs, that has 
© happened to his correſpondent purely through his omiſſion and 


careleſſneſs l. 
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$ 1x. ACCEPTANCE if refuſed, an action will lie upon 


the bill 6gainſt the drawer, before the time when it 1s made pay- 
able; as in the cafe of Milford v. Mayor, Hil. 19 Geo. III. 
On a rule to ſhew cauſe why the defendant ſhould not be diſ- 
charged. The ground was, that by the affidavit on which he 
was held to bail, it was ſworn, © that he was indebted to the 
« plaintiff as indorfee of a bill of exchange,” but that the bill 
in fact was not yet due. The defendant was the drawer of the 
bill, and the drawee had refuſed to accept it. By juſtice Bul- 
ler : It 1s ſettled, that, if a bill of exchange 1s not 3 an 
action on the bill wil lie! immediately againſt the drawer, al- 
though the time of payment is not come. This I remember 
to have been determine\| in the year 1765, in a cauſe in which 
Sir Fletcher Norton u as counſcl for the defendant i. The rea- 
ſon is this, as lord Mansfield ſaid in that caſe, that what the 
drawer had undertaken has not been performed, the drawee 


not having given him the credit which was the ground of the! 
There have becn a great many actions of the ſame 
fort ſince that time.—Juſtice Willes and Aſhhurſt being of 


contract. 


the ſame opinion with juſtice Buller, (lord Mansfield abſent) 
the rule was diicharged ®, 


§ x. As a perſon when drawn on may totally refuſe ac- 
ceptance, he may accept the bill in part; but the payee may 
refuſe ſuch acceptance, and proteſt the bill, ſo as to charge ths 


drawer. 
whom drawn hath no more effects in his hands; which i 


uſually done; and in ſuch caſe there muſt be a proteſt imme- 


diately for che reſidue. An acceptance to pay leſs than is men- 

tioned in the bill is good for ſo much againf the acceptor *. 
Arp with reſpect to this acceptance as well as the accept- 

ances mentroned in the following paragraphs, ſhould be obſer: 


ed, with Lis heretofore mentioned in & VIII, par. I. concerning 
the tie in which notice is to be given or ſent to the drawet] 
For if the dran ee offer an acceptance varying 
from the tenor of the bill, and the holder agree to take it, beg 
mult ſend the ſame timely notice to the preceding parties, as in 
caſe of acceptance refuſed, in order that he may have recourlÞy 


or in ſorſer. 


to them. 


2. Av acceptance? may be to pay at a longer time than men 
tionell in the bill. In the caſe of Price and Shute, Eaitergy 
33 Car, II. where a bill was drawn payable the firſt of Jad 


n Strange, 2:4. 
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A bill may be accepted for part, where the party upon] 
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nuary ; the perſon upon whom the ſame was drawn, accepts it 
to be paid the firſt of March; the ſervant brings back the bill. 
The maſter, perceiving this large acceptance, ſtrikes out the 
firſt of March, and puts in the firſt of January, and then ſends 
the bill to be paid. The acceptor then refuſes: Whereupon 
the perſon to whom the moneys were to be paid, ſtrikes out 
the firſt of January, and puts in the firſt of March again. On 
an action brought on this bill, the queſtion was, Whether theſe 


alterations did not deſtroy the bill, and it was ruled they did 
not P. 
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3. IN the caſe of Fackſon v. Pigot, 10 Will. III. where a 


bill was drawn payable ſuch a day, and the drawee accepted it 
after the day of payment was elapſed, it was held the acceptor 
was liable to the payment thereof 2. And in the caſe of Mut- 


F 


: ford v. Walcot, 1 W. III. where acceptance was after the day 
of payment. By chief juſtice Holt: Acceptance after the day 


of payment is common, and there is no inconveniency in it *. 
4. IF a bill is not accepted, to be paid when due, but for a 


= "TR s nts Es EC 


longer time, the party to whom the bill is made payable, muſt 


: proteſt the ſame for want of acceptance, according to the tenor; 
yet he may take the acceptance offered; nor can the acceptor, 
if he once ſubſcribes the bill for a longer time, revoke his ac- 
2 ceptance or blot out his name, although it is not according to 
the tenor of the bill; for by his acceptance, he hath made him- 


ſelf debtor, and owns the draft made by his friend upon him, 

2 whoſe right another man cannot give away, and therefore can- 
not refuſe or diſcharge the acceptance.— This caſe will admit 
of two proteſts, perhaps three. 1. One proteſt muſt be made 
for non- acceptance according to the time the bill is payable at. 
2. For that the money being demanded according to the time 
mentioned in the bill, was not paid. 3. If the money is not 
paid according to the time the acceptor ſubſcribed for *. 


„ xI. 1. AS to acceptance by partners. In the caſe of 
I Pinkney v. Hall, 8 W. III. it was held, that if a bill be drawn 
on one perſon only, the payee muſt regularly reſort to the 
drawee, and deſire him to accept; and if drawn on two, it 


G 2 muſt 
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muſt regularly have a joint acceptance; but by the cuſtom of 
England, where there are two joint traders, and one accepts a 
bill drawn on both for him and partner, it binds both, if it 
concerns the joint trade ; otherwiſe if it concerns the acceptor 
only in a diſtinct intereſt and reſpect t. 

2 caſe of two joint traders, the acceptance of one will bind 
the other, becauſe they trade for a common benefit, and there- 
fore where one of them gives credit, it is the act of them 
botn; but if a factor of an incorporate company draw a bill on 
ſuch company, and any member accept it, it ſhall not bind 
the company, nor any member of it, becauſe it is only a private 


act of ſuch perſon, and not a corporate act of the company. Allo 


if ten merchants employ one factor, and he draw a bill upon 
them all, and one accept it, it ſhall only bind him and not the 
reſt, becauſe they are ſeparate in intereſt one from the other “.— 
Concerning partners, and the act of one binding the reſt fur- 
ther mention is made in C. VI. S vII. par. 1, 2, 3. 

2. WHERE a book-keeper, or ſervant, or other perſon, hav- 
ing authority, {treated on in C. III. $1. par. 1.] or uſually 
tranſacting buſineſs of this nature for the maſter, accepts a bill 
of exchange, this ſhall bind ſuch maſter *; and it ſeems that 
uſual employ is evidence of ſuch general authority, as will con- 
tinue to bind the maſter till its determination be publickiy 
known; concerning which more particular mention is made in 
C. IX. II. par. 7. and in C. VI. § vi, par. 4. is a deſcrip- 
tion of the difference between a ſpecial agent under a limited 
authority, and a genera] agent. 

On a general acceptance by a ſervant without expreſſing it 
to be for his maſter, tne ſervant is liable; as in the caſe of 
Thomas v. Biſhop, Mich. 7 Geo. II. where the plaintiff was in- 
dorſee of a bill of exchange, drawn from Scotland, upon 
the defendant, in theſe words, “ At thirty days ſight pay to 
« J. 8. or order 200). value received of him, and place the 
« {ame to the account of the York-buildings Company, per 
“ advice from Charles Miildway. To Mr. Humphry Bilhop, 
% cathier of the York-bujdings Company, at their houſe, in 
« Wincheſter-Strect, London. Accepted 13th June, 1732 
« per H. Biſhop,” The bill not being paid, an action was 
brought againſt the detendant on his acceptance. And the 
defendant proved that the letter of advice was addreſſed to the 
company; and that the bill being brought to their houſe, he 
was ordered to accept it, which he did in tae ſame manner as 

he 
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he had accepted other bills. But Mr. juſtice Page, who tried 
the cauſe, directed the jury to find for the plaintiff, which they 


did accordingly. 


Ap upon a motion for a new trial, the court held this di- 
rection to be right. For the bill, upon the face of it, imports 


to be drawn upon the defendant, and it is accepted by him ge- 


nerally, and not as fervant to the company, to whoſe account 


* he had no right to charge it, till actual paynient by himſelf, 


And this being an action by an indorſee, it would be of dan- 
gerous conſequence to trade, to a mit of evidence ariſing from 
ſuch extrinſie circumitances, as the letter of advice. And they 
faid, this difiered widely from the caſe of a bill addreſſed to the 


maſter, and underwrote by the ſervant ; where undoubtedly the 


ſervant would not he liable, but his acceptance would be con- 
ſidered as the ad of the maſter. A bill of exchange is a contract 


by the cuſtom of merchants, and the whole of that contract 
muſt appear in writing. Now here is nothing in writing to 


' bind the company, nor can any action be maintained againſt 


B then upon the bill; for the addition of caſhier to the defend- 


ant's name is only to denote the perſon with more certainty, 


and the York-buildings houſe is only to inform the order where 


42 


the diawee is to be found; and the direction, whoſe account to 
place it to, is for the uſe of the drawee only. And they compared 


it to the caſe in Carth. 5. 2 Yen. 307.[inC. VI. S vi. par. 3. ] where 


a bill was drawn payable to Price for the uſe of Calvert, and held 
that the legal property was in Price, which is ſtronger than the 
© preſent caſe. "They ſaid, it might be otherwiſe if the action had 


fe of £ been by J. S. who was privy to the tranſaction, and it had appeared 


| he tendered the bill as a bill on the company. But this plaintiff 
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being a ſtranger, they could not conſider thoſe circumſtances.— 
© The plaintiff had judgment, | 

3. As to acceptance and payment for honor. By the cuſtom 
of merchants, if one merchant draw a bill which is proteſted, 
and another hearing thereof declares, that he, for the honor of 
the drawer, will pay the contents, and thereupon ſubſcribes: in 
© theſe or the like words, I the underwritten do bind myſelf as 
principal according to the cuſtom of merchants, for the ſum men- 


: 


2 
7 


timed in the bill of exchange whereupon proteſt is made, &c. 


This ſhall as effectually bind him as if he had been the original 
Edrawer ; and by this the perſon to whom the bill is payable hath 
his remedy both againſt ſuch perſon as ſurety, and allo againſt 
the principal; but the principal or original drawer is liable to 
him who thus ſubſcribes for his honor b. If a bill be drawn on 


G 3 | J. 8. 
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J. S. and he refuſes to accept it, or if he be out of town, and 
has left no orders or authority to accept bills; and that A. B. 
will accept the bill for the honor of the drawer: in either of 
theſe caſes, the party to whom the bill is payable, or his aſſigns, 
ought in the firſt place to cauſe proteſt to be made for non-ac- 
ceptance by J. S. and then he may take the acceptance of A. B. 
for the honor of the drawer; for otherwiſe the drawer may al- 
ledge that he did not draw the bill on A. B. but on J. S. and 
therefore, according to the cuſtom of merchants, diligence ought 
to be firſt uſed towards J. S. and by proteſt to prove the want of 
his acceptance“. 

SUCH acceptance is called acceptance ſupra proteſt. The 
method thereof is ſaid by Eeawes to be this; the acceptor muſt 
perſonally appear with witnefles before a notary, (whether the 
ſame who proteited the bill or not, is of no importance) and 
declare that he accepts ſuch proteſted bill in honor of the drawer 
or indorſer, &c. and that he will fatisfy the ſame at the appoint- 
ed time; and then he mult ſubſcribe the bill thus; “ Accepted 
« ſupre proteit in honor of J. B. &c.***—An acceptance ſepra 
proteſt may be ſo worded, that though it be intended for the 
honor of the drawer, yet it may equally oblige the indorſer, and 
in ſ:ch caſe it muſt be ſent to the latter®, 

Ir the perſon on whom a bill is drawn refuſe to accept it, or 
if he cannot be ſound, any other perſon after proteſt for non- 
acceptance may accept for honor of the drawer or any particu- 
lar indorſer: if he accepts for honor of the drawer, he is bound 
to all the indorſees as well as the holder; if in honor of a par- 
ticular indorſer, to all ſubſequent indorſees 9, 

ANY one accepting a bill ſupra proteſt, cither for the honor 
of the drawer or indorſer, though it be done without their or- 
ders or knowledge, hath his redreis and remedy on the perſon 
for whoſe honor he accepted it, who is obliged to indemnify 
him, as if he had acted entirely by his directions. But he who 
accepts tor honor of the drawer, hath no remedy againſt any 
of the indurfers, becauſe he obligeth himſelf only for the drawer, 
and be that accepts for honor of an indorſer, can have no ad- 
vantage from any one, ſubſequent to him for whoſe honor he 
accepted; but he and all that were before him, the drawer in; 
cluded, are obliged to make the acceptor ſatis faction; who by 
his accepting ſutra proteſt, will be as abſolutely obliged to the 
payment as if no proteſt had intervened ; as heretofore menti- 
oned in & vIII, par. 2. 
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Ir a bill be proteſted for non-acceptance, and after being accept- 
ed ſupra proteſt by a third perſon, the intended acceptant, on re- 
ceiving freſh advice and orders, determines to accept and pay 
it, the acceptor ſupra proteſt may ſuffer it, though the poſſeſſor 
cannot be obliged to free him from his acceptance; and in caſe 
the two acceptors agree, he who was originally deſigned ſuch, 
is oblized to pay him who has accepted ſupra proteſt, his com- 
miſſion charges, &c. as it was by his acceptance that the bill 
was prevented from being returned proteſted®. 

Ir the acceptor of a bill for honor of the drawer or indorſer, 
receive his approbation of the acceptance made, the acceptor 
may freely pay the bill, without any proteſt for non-payment ; 
but if the perſon for whoſe honor the bill was accepted, returns 
no anſwer to the advice, or replies with a diſapproval thereof, 
the acceptor ſupra proteſt muſt cauſe a formal one to be drawn 
up for non-payment, againſt him to whom the bill was directed, 
and on his continuing to refuſe payment mult pay it for him, 

WHEN a bill is proteſted for non-payment, any man may 
pay it under proteſt for the drawer's or indorſer's honor, even 
he that made, or he that ſuffered the proteſt, But no man 
muſt pay a bill under proteſt for non-payment, till he has de- 
clared before a notary public, for whoſe honour he diſcharges 
it, whereof the notary muſt give an account to the parties con- 
cerned, either jointly with the proteſt, or in a ſeparate initru- 
ment 5, | 

HE who diſcharges a bill proteſted for non-payment, in honor 
of the drawer, hath no remedy againſt the indorſers; though he 
who honors a bill proteſted for non-payment, for an indorler, 
hath his remedy not only againſt the indorſer, but againſt all 


that were before him including the drawer, but hath no rizht 


againſt ſubſequent indorſers; as above mentioned concerning 
accepting bills®, 

A Man after having freely and willingly accepted a bill, cannot 
ſatisfy the ſame under proteſt in honor of an indorſer, becauſe he 
as acceptor, is already obliged to him; but the drawee not 
having yet accepted the bill, may diſcharge it for honor of the 
indorſer or drawer, as if he were a third perſon unconcernedi. 

; G 4 | YET 
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YErT it is faid, that the poſſeſſor of a bill, proteſted for non- 
payment, is not obliged to admit of its diſcharge from a third 
perſon ſupra proteſt either in honor of the drawer or any in- 
dorſer, unleſs he declare and proye that the honor of that bill 
was particularly recommended to him. But if the proteſted bill 
be indorſed by the poſſeſſor's correſpondent, and was remitted 
by him, then the poſleſfor, if he acts circumſpectly, will not ad- 
mit of any payment in honor of the indorfements, but under 
the expreſs condition that the payer ſhall have no redreſs or © © 
remedy againft the ſaid correſpondent *, 
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par. 4. to be put upon the ſame footing with bills of exchange, the 

and amongſt traders are frequently proteſted ; what has here fer 

been ſaid concerning payment of the latter ſupra proteſt may not 

be applicable to the former. : 
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| CHAPTER: V. 

l 

] Of Proteſt. 

. THE ſubjects of our preceding chapter having been on ac- 


- | ceptances, wherein mention of proteſt hath frequently been 

made, with references to this chapter; we ſhall here firſt treat 
on the proteſt as ordained by the ſtatutes q & 10 W. III. and 
3 & 4 Ann. and from the determinations of the courts had 


e, | thereon, ſhew the uſe and effect thereof; and attend to the dif- 
re - ference ſubſiſting between foreign and inland bills; the uſe of 
y | noting. In § II. treat on the uſe and effect of the proteſt as 


to foreign bills. In & 111. on what occaſions the proteſt is to 
be made, and the notice requiſite to he given the drawer or 
indorſer of non-acceptance or non-payment. 


$1. 1. AT common law this difference ſubſiſted between 
foreign and inland bills, that there was no cuſtom of proteſting 
the latter, ſo as to ſubject the drawer to intereſt and damages 
in caſe of non-payment, as there was on the former; to reme-— 
dy this inconvenience the ſtatute 9g & 10 W. III. c. 17. and 
afterwards the 3 & 4 Ann. c. 9. were made, which ſtatutes we 
ſhall now proceed to take a view of. 
sy ftatuteg & 10 W. III. after reciting that great damages 
and other inconveniencies frequently happen in the courſe of 
trade and commerce, by reaſon of delays of payment and other 
: neglects on inland bills of exchange; it is enacted, © that all 
» and every bill or bills of exchange drawn in or dated at and 
L from any trading city, town, or any other place in the king- 
„ dom of England, dominion of Wales, or town of Berwick 
© upon Tweed, of the ſum of 51. or upwards, upon any perſon 
© or perſons of or in London, or any other trading city or town, 
* or any other place (in which ſaid bill or bills of exchange 
„ ſhall be acknowledged, and expreſſed the ſaid value to be 
© received) and is and ſhall be drawn payable at a certain 
> © number of days, weeks, or months after date thereof; that, 
© from and after preſentation and acceptance of the ſaid bill or 
* © bills of exchange, (which acceptance ſhall be by the under- 
© writing the ſame under the parties hand ſo accepting) and 
| T after the expiration of three days after the faid bill or bills 
AP. | © ſhall become due, the party to whom the ſame are made pay- 
# able, his ſervant, agent, or aſſigns, may and ſhall cauſe as 
« ſai 
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<« ſaid bill or bills to be proteſted by a notary public, and in 
cc default of ſuch notary public, by any other ſubſtantial perſon 
« of the city, town, or place, in the preſence of two or more 
„ credible witneſſes; refuſal or neglect being firſt made of due 
« payment of the ſame; which proteſt ſhall be made and 
cc written under a fair written copy of the ſaid bill of exchange, 
< in the words or form following:“ Know all men, that I, A. B. 


on the day of at the uſual place 
of abode of the ſaid have demanded 
payment of the bill of which the above is the copy, which the 
ſara did not pay; 
wherefore I the far a hereby proteſt 
the ſaid bill, Dated at this 

day of « which proteſt ſo made, 


« ſhall within fourteen days after the making thereof be ſent, 
« or otherwiſe due notice ſhall be given thereof to the party 
« from whom the faid bill or bills were received, who is, upon 
« producing ſuch proteſt, to repay the ſaid bill or bills, together 
« with all intereſt and charges from tne day ſuch bill or bills 
ce -were proteſted, for which proteſt ſhall be paid a ſum not ex- 
« ceeding the {ſum of ſix-pence; and in default or neglect of 
« ſuch proteſt made and ſent, or due notice given within the 
days before limited, the perſon ſo failing or neglecting thereof 
« is and ſhall be liable to all coſts, damages and intereſt, which 
« do and ſhall accrue thereby.” And herein is contained a 
proviſo that in caſe an inland bill is loſt or miſcarried, the 
drawer ſhall give another, whereof we have treated in C. VII, $111. 
As this ſtatute could not operate, unleſs the party on 
whom the bill was drawn, accepted it by underwriting the 
ſame, which few or none cared to do, it was defective: to re- 
medy which the before-mentioned ſtatute of 3 & 4 Ann. was 
made ; whereby it was provided that, in cafe the party on whom 
an inland bill of exchange ſhall be drawn, ſhall refuſe to accept 
the ſame, by underwriting it, or by an indorſement in writing, 
the party to whom payable ſhall cauſe ſuch bill ta be pro- 
teſted for non-acceptance as in caſe of foreign bills, for which 
proteſt ſhall be paid 284. and no more. And that no accept- 
ance of ſuch inland bill ſhall charge any perſon, unleſs under- 
written or indorſed ; and if not ſo underwritten or indoſed, 
no drawer ſhall pay cofts, damages, or intereſt, unleſs 
proteſt be made for non-acceptance, and within fourteen days 
after proteſt, the ſame be fent, or notice thereof given to 
the party from whom ſuch bill was received, or left in writ- 
ing at his uſual place of abode ; and if ſuch bill be 3 
| an 
2 The uſual charge of proteſt in and about duty. But ſee more concerning ta 
Lenden is 58. whereof 28. is the ſtamp hereafter in par. 5 ; 
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and not paid within three days after due, no drawer ſhall pay 
coſts, damages, or intereſt thereon, unleſs proteſt be made and 
ſent, or notice given as aforeſaid, Nevertheleſs the drawer 
ſhall be liable to payment of colts, damages, and intereſt, if any 
one proteſt be made for non-acceptance or non-payment, and 
notice be ſent, given, or Jeft as aforeſaid. 

Bur it is hereby provided that, no ſuch proteſt ſhall be ne- 
ceſlary either for non-acceptance or non-payment, unleſs the 
value be expreſſed in ſuch bill to be received, and unleſs the bill 
be drawn for 201. or upwards, and that the proteſt hereby re- 
quired for non- acceptance {hall be made by ſuch perſons as are 
appointed by the ſtatute of ꝙ & 10 W. III. 

AND it is enacted by this ſtatute of 3 & 4 Ann. that, if any 
perſon accept ſuch bill of exchange in ſatisfaction of any former 
debt, the ſame ſhall be eſteemed a full payment, if he doth not 
uſe his endeavour to get the ſame accepted and paid, and make 
his proteſt for non- acceptance or non-payment. Provided that 
nothing herein contained ſhall extend to diſcharge any remedy 
that any perſon may have againſt the drawer, acceptor, or in- 
dorſer of ſuch bill. 

2. FROM the foregoing relation it appears by whom and how 
the proteſt is to be made, and that the ſtatute ꝙ & 10 W. III. 
c. 17. gives power of proteſting any inland bill of exchange of 
five pounds or upwards, made payable after date, (in which is 


acknowledged and expreſſed the value to be received;) yet 


this act had no effect, unleſs the party on whom the bill was 
drawn, accepted it by under- writing, and therefore by the ſta- 
tute 3 & 4 Ann. c. 9. the ſame power is given in caſe the 
party retuſe thus to accept, or to accept it by an indorſement 
in writing, with proviſo that no proteſt ſhall be neceſſary, 
unleſs the value be exprefled in ſuch bill to be received, and 
unleſs the bill be drawn for twenty pounds or upwards. . 

AND thus having taken a view of thoſe ſtatutes, we come 
now to treat on the determinations of the courts had thereon 
with reſpect to the proteſt; and here we may obſerve, that a 
proteſt on a foreign bill was part of its conſtitution ; on inland 
bills a proteſt is neceſſary by the ſtatute ꝙ & 10 W. III. but it 
was not neceſſary at common law; and this ſtatute does not 
take away the plaintiff's action for want of a proteſt, nor does 
it make ſuch want a bar to the plaintiff's action; but ſeems only 
in caſe there be no proteſt, to deprive the plaintiff of intereſt and 
cots, and to give the drawer a remedy againſt him if he makes 
no proteſt, | | 

| As 
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As in the caſe of Borough v. Perkins, Mich. 2 Ann. where 
a writ of error was brought on a judgment by i dicit, in an 
action againſt the drawer of an inland bill of exchange, and it 
was objected that ſince the act of 9g & 10 W. III. no damages 
ſhall be recovered againſt the drawer upon a bill of exchange, 
without a proteſt, and therefore the action lies not, there being 
no proteſt. But by Holt, chief juſtice : The ſtatute never in- 
tended to deſtroy the action for want of a proteſt, but only to 
deprive the party of recovering intereſt and coſts upon an inland 
bill againſt the drawer, without notice of non-payment by pro- 
teſt: For before the ſtatute there was this difference between 
foreign and inland bills of exchange; if a bill was foreign, one 
could not reſort to the drawer for non- acceptance or non-pay- 
ment without a proteſt, and reaſonable notice thereof, But in 
caſe of an inland bill, there was no occaſion for a proteſt ; but 
if any prejudice happened to the drawer by the non-payment of 
the drawee, and that for want of notice of non-payment, which 
he to whom the bill is made ought to give, the drawer was not 
liable; and the word damages, in the ſtatute, was meant only 
of damages that the party is at by being longer out of his mone 
by the non-payment of the drawer, than the tenor of the bill 
purported, and not of damages for the original debt: And the 
proteſt was ordered for the benefit of the drawer ; for if any da- 
mages accrue to the drawer for want of a proteſt, they ſhall be 
borne by him to whom the bill 1s made; and if no damages ac- 
oruęe to him, then there is no harm done him, and a proteſt is 
only to give a formal notice that the bill is not accepted, or 1s 
accepted and not paid; and if, in ſuch caſe, the damages amount 
to the value of the bill, there ſhall be no recovery, but otherwiſe 
he ought not to loſe his debt; but that ought either to appear 
by evidence upon n a{ſumpfit. or by ſpecial pleading, and the 
act 13 very obſcurely and deubtfully penned, and we ought not 
by conſtruction upon ſuch an act to take away a man's right. 
And the judgment was affirmed by the whole court. 


IN the cate of Powell and Monnier in chancery, 10 Geo. II. 


which is deſcribed at large in the firſt ſection of our preced- 
ing chapter, and there ſhewn that a bill was for ſatisfaction of a 
bill of exchange drawn upon the defendant and accepted by him; 
and pending the ſuit, the original defendant died, and it was 
revived againſt his executors. Here lord Hardwicke being ſa- 
tisfied as to the acceptance; his lordſhip ſaid, as to the plaintiff's 
being intitled to intereſt, I think it a clear caſe that he is, though 
no proteſt has been made; for that it is neceſlary only to 5 
0 title 


b 1 Salk, 131. Lord Raym. 993 


CAP. V. St. 93 


title the payee to damage againſt the drawer ; and all the damages 
that can be had in ſuch a caſe is the intereſt. And his lordſhip- 
decreed for the defendant to pay the bill of exchange with in- 
tereſt for the ſame from the time of filing the original bill, at 


the rate of four per cent. and to pay the coſts of this fuit from 
the time of filing the bill of revivor. 


3. HENCE the uſe and effect of the proteſt may be perceived, 
and that it ſubjects the drawer to anſwer in caſe of non-accept- 
ance or non-payment, but does not diſcharge the acceptor if 
the bill be accepted; for the payee, or perſon to whom payable, 
hath now two remedies, one againft the drawer, and the other 
againſt the acceptor*®. Nor does it raiſe any debt, but only 
ſerves to give formal notice that the bill is not accepted, or ac- 
cepted and not paid ; and this by the common law was, and is 
{till neceſſary on every foreign bill before the drawer can be 
charged; but it was not required on any inland bill before the 


ſtatute 9 & 10 W. III. and the want of it ſince that ſtatute 
does not deſtroy the remedy, which the party had before againſt 
the drawer, for the principal“; and it is now only neceſſary by 
thoſe ſtatutes to intitle the party to intereſt and coſts. 

AND this being the caſe, proteſt ſhould always be made either 
for non-acceptance, or noa-payment, which will be no hindrance 
to proceeding againſt the acceptor ; if the bill be accepted he 
will be liable to pay intereſt from the time the bill became payable, 
and that whether it be proteited or not. — As intereſt is due on 
all bills of exchange, and notes of hand payable at a day cer- 
tain, or after demand, if payable on demands, the fame is in 
general recoverable with the principal fum from the time the 
latter became due. And where intereſt on a bill or note com- 
mences from the time of the demand made, If no demand was 
made till action, the defendant may plead tender and refuſal, and 
uncore priſt, that is, that the money was offered at the time and 
place, and there was none to receive it, and that he is flill ready 
to pay the ſame; and lo diſcharge himſelf of intereſt ; but if it 
be the defendant's fault that the demand could not be made, as 
if he were out of the kingdom, the want of demand ought not 
to prejudice the plaintiff. However a neglect to procure pro- 
teſt upon any inland bill, upoa which proteſt might have been 
made, will preclude the holder from recoveriag intereſt or 


expences from any perſon intitled to notice of non- acceptance 


or 
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or non- payment, as is heretofore demonſtrated in par. 1, 2. 
And hereafter in C. IX. § Iv. par. 11, 12. we ſhall treat fur- 
ther on the coſts and expences the plaintiff is intitled to. 

4. PROMISSORY notes are by the ſtatute of Queen Anne 
put on the ſame footing with bills of exchange; as mentioned in 
C. II. $111, par, 1. Vet there appears to be no proviſion 
thereby made for proteſting them in caſe of non-payment ; though 
it ſcems that the ſame privilege might be allowed them as bills 
of exchange; and among{t traders thoſe notes are frequently 
proteſted. 

5. IT is obſervable from what has been mentioned concern- 
ing inland bills that, in order to entitle the holder to the benefit 
of a proteſt value received muſt be expreſſed in the bill, and the 
ſame muſt be for 201. or upwards, and made payable after 
date; but with reſpect to foreign bills there is a difference; 
for although the ſtatute confines the benefit of proteſt on in- 
land bills to thoſe payable after date, and it is now de- 
termined, as will be ſeen hereafter, that no proteſt is al- 
lowed on thoſe made payable after ſight; yet as to foreign 
bills there is no diſtinction in this reſpect, proteſt being to 
be made as well on ſuch as are payable after /7ght as on thoſe 
payable after date. And although it appears the profeſſed in- 


tention of the before-mentioned ſtatutes was, to put the former 
and latter on the ſame footing, which they ſeem to have done 
relative to recovery of damages, intereſt and coits, by means of 
proteſt ; yet by attention to what has been mentioned in C. III. 
$ 11, and what will hereafter be related, a difference in many 
particulars may be perceived. Foreign bills mult be proteſted 
both for non-acceptance and non-payment; but inland bills in 
general are only noted for non-acceptance, of which notice muſt 
be given, as will be ſhewn hereafter in § 111. par. 3. It is 


uſual to note an inland bill on the very day of refuſal, and then 


the proteſt may be drawn any day after by the notary and be 
dated of the day the noting was made. Previous to noting the 
notary preſents the bill and demands payment, or acceptance, 
and the fame being refuſed, he ſets his initials, month, day, and 
year, with his noting charge in the bill; thus, “ E. L. Sept. 
« 18th, 1792, 1s. 6d.” If the notary goes without the walls 
of London, his charge is 28. 6d. and if any conſiderable dit- 
tance 3s. 6d. If the bill is proteſted 5s. are added When the 
notary has demanded payment or acceptance, and the ſame be re- 


fuſed, before deliver back the bill to his employer, hg enters by 
exac 
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exact copy thereof in his book, and makes a memorandum in writ- 
ing of the anſwer he received when he preſented the bill; and 
by this he is enabled to make the proteſt when it may be requi- 
ſite. So that notiny is a preliminary ſtep towards making the 
proteſt if the ſame ſhould be requiſite. However noting is un- 
known to the law as diſtinguiſhed from the proteſt, and is 
merely a preliminary ſtep, which has grewn into practice 
only in modern times; as will be ſeen in the caſe of Leftley v. 
Mille, Hil. 31 Geo. III. wherein divers of the points above 
touched upon are thoroughly inveitigated ; and as this is a caſe 
of importance to bankers and traders in general, we ſhall relate 
the ſame nearly as reported. 

THIS was an action by an indorſee of an inland bill of ex- 
change, drawn for 20l. 7s., againſt the acceptor. The bill was 
dated the 4th April, 1790, payable fourteen days after ſight, and 
being accepted on the 7th conſequently became due, allowing 
the three days grace, on the 24th, which fell on a Saturday. 
There was a plea of non afſump/it, as to the whole except 20l. 
Js. 6d. and as to that a plea of tender. On the 24th, the 
plaintiff having left the bill at Lockhart's, his banker's, in Pall- 
Mall, one of Lockhart's clerks called at the defendant's houſe 
with the bill, but the defendant not being at home the clerk left 
word where the bill lay, that the defendant might ſend and take 
it up; which not being done before fix o'clock, it was noted 
by another clerk of Lockhart's, who was a notary. Between 
ſeven and eight o'clock in the evening, the fame perſon who firſt 
went to the defendant's called on him again with the bill, in 
the character of the notary's clerk, when the defendant offered 
to pay the amount of the bill, but refuſed to pay half-a-crown 
more, which was demanded for the notary. Evidence was given 
that it was uſual to pay 1s. 6d. for noting and demanding in 
the city, and 28. and 6d. on the weſt tide of Temple-bar, 
where this tranſaction happened. And that by the cuſtom the 
acceptor of a bill has during the banking hours to diſcharge it 
in; but if it be not paid by that time it may be noted; but as 
to what thoſe banking hours were, no certainty appeared ; they 
were different at different parts of the town, At all events, how- 
ever, it was admitted, that the ſecond time the clerk called with 
the bill was after the banking hours, Lord Kenyon was of 
opinion at the trial at the fittings after laſt term, that the tender 
of the amount of the bill at any time on the ſame day on 
which it was payable was ſufficient; under which direction 
the jury found a verdict for the defendant, —A rule niſi was 
obtained for ſetting aſide the verdict and granting a new trial, on 


the ground that 28, 6d, more, the charge of noting, ought to 
have been tendered, | 


THE. 


| 
| 
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Tux counſel in ſupport of the rule argued, that by the cuſtom 
of merchants on foreign bills, to which this has reference, the 
proteſt for non- payment muſt be made on the laſt of the 
three days of grace, it is evident that the debt becomes due and 
may be demanded on that day ; for if the acceptor deny himſelf 
on the third day to a bill holder, that is an act of bankruptcy; 
which can only be by denial of one who is then an actual cre- 
ditor. Colkett v. Ire:man [2 Durnf. & Eaſt, Rep. 59.] If in 
that caſe the bankrupt inſtead of denying himſelf had refuſed 
payment, the holder might have ſued out a writ againſt him. 
So here, if, inſtead of noting the bill, the plaintiff had ſued 
out a writ he would have been juſtified in refuſing the 1 855 
quent tender without the expences of the writ, 

Lorp KEN VON, chief juſtice. The queſtion here is on what 
day, and at what time the defendant was bound to pay this bill, 
According to the nature of the contract, the acceptance was an 
undertaking to pay the bill on the laſt of the three days of grace. 


Now unleſs there he ſomething in this caſe to diſtinguiſh it 
from other contracts, it mult be governed by the ſame rules. 
In the caſe of mortgages, bonds, and a variety of other inſtru- 
ments, whereby parties oblige themſelves to the performance of 
certain dutics, as to pay money within a certain time, we find 
the rule to be, without any exception, that the party bound has 
till the laſt moment of the day to deliver himſelf bom the obli- 
ation by paying. The firſt caſe in point of time is that of 
Hudſon v. Barton, 1 Rol. Rep. 189; where Lord Coke faid, 
that a debtor is not bound to pay till the laſt hour of the day; 
and though Haught, J. ſeemed to differ from Lord Coke, 
that difference was applicable to another part of the caſe. Lord 
Hale allo in Kabe! v. Vaughan, 1 Saund. 287, was of this opi- 
nion, and ſaid that rent was not due till the laſt inſtant of 
the day. Moor 122. pl. 166 ; and Salk. 578, are to the ſame 


effect, and I find no authority to the contrary ; therefore the 


law muſt be the ſame here as in other caſes. It may be faid 


that there is a difference in the law as applicable to contracts and 


forfeitures; but it is better there ſhould be one general and in- 
variable rule for all caſes, and adapted to the underſtanding of 
all men.—There could be no proteſt of an inland bill of ex- 
change before the ſtatute of William; and that ſtatute only 
gives a proteſt upon bills payable at a certain number of days 
after date, whereas this bill is payable 14 days after fight, upon 
which the ſtatute docs not attach. And even in caſes to which that 


ſtatute does apply, it ſays expreſsly that the holder may proteſt the 


bill 


* bill after 
then it i 
noted th 
0 that time 
4 to go te 
did not 
1 might hz 
ing * 
within t 
$4 driven tc 
under th 
which is 
teſting ir 
this caſe, 
4 that the 
titled to 1 
Jus 
liament, 
F lord has f 
: Jost 
thorough 
refrain fr 
lord, reſp 
may be e 
any of th 
apply to t 
rectly ſta 
Ws, to pa 
and ang 
dangerous 
exchange, 
on the la 
ment, for 
9 the party 
proteſt ca 
bills of ex 
the laſt da 
b ithin rea 
day, at tw 
unreaſonal 
mand ſhou 
Tule atten 
to be gon 
ent of a 


ge LD „ Www vv 


a 
Crna, V. $ I; 97 


Fe bill after the expiration of three days after the bill becomes due,; 


then it is that the power to proteſt ariſes, but here the plaintiff 


noted the bill (which is a preliminary ſtep to the proteſt) before 
that time. The acceptor in this caſe undoubtedly was obliged 
to go to the holder of the bill when it became due; and if he 
did not at that time tender the amount of the bill, the holder 
might have commenced an action againſt him without demand- 
ing payment: but in this caſe the acceptor tendered the money 
within the time allowed him by the law. And if we were 
driven to the neceſſity of conſidering the amount of the tender 
under the ſtatute, in point of fact there was a tender of 6d. 
which is the exact ſum given by the ſtatute in the caſe of pro- 
© teſting inland bills of exchange. Therefore, in every view of 
this caſe, I am of opinion, that the defendant did every thing 
that the law required of him, and that the plaintiff is not en- 
titled to recover. 

= JusTIcE ASHHURST. This is fo clear on the act of par- 
liament, that it is not neceſſaty to add any thing to what my 
lord has ſaid. 

JusrickE BuLLER. As to the event of this rule, J moſt 
thoroughly concur in opinion with the court. But I cannot 
refrain from expreſſing my diſſent to what has fallen from my 
lord, reſpecting the time when the payment of bills of exchange 
may be enforced. The rule as to the time of paying rent, or 
any of the other caſes mentioned by my lord, cannot, I think, 
apply to this caſe. But one of the plaintiff's counſel] has cor- 
rectly ſtated the nature of the acceptor's undertaking, which 
Ws, to pay the bill on demand on any part of the third day of grace; 
and that rule is now ſo well eſtabliſhed, that it will be extreme] 
dangerous to depart from it. With regard to foreign bills ok 
exchange, all the books agree, that the proteſt muſt be made 
on the laſt day of grace: now that ſuppoſes a default in pay- 
ment, for a proteſt cannot exiſt unleſs default be made. But if 
the party has till the laſt moment of the day to pay the bill, the 
Proteſt cannot be made on that day. Therefore the uſage on 


the laſt day of grace on demand, provided that demand be made 
ithin reaſonable hours. A demand at a very early hor of the 
day, at two or three o'clock in the morning, would be at an 
Wnreaſonable hour: but on the other hand, to ſay that the de- 
mand ſhould be poſtponed till midnight, would be to eſtabliſh a 
rule attended with miſchievous conſequences. If this caſe were 
to be governed by any analogy to the demand of rent, pay- 
ent of a bill of exchange could not be demanded till ſun-ſet ; 
i 11 an 


pills of exchange is eſtabliſhed; they are payable any time on 
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and if ſo the ſituation of bankers would be extremely hazard- 
ous; for they would then be obliged to ſend out their clerks at 
night with bills to a very conſiderable amount, all of which 
muſt be preſented within a ſhort ſpace of time, though to houſes 
in different parts of the town. However, this conſideration 
need not be further purſued for the determination of this caſe. 
For this rule muſt be diſcharged in whatever view it is con- 
ſidered. Even if this had been a foreign bill of exchange, there 
would have been no pretence for the demand which the plaintiff 
made. It was properly ſaid by one of the witneſſes, that the 
fees of the notary are for noting and demanding. In making a 
proteſt there are three things to be done; the noting, demand- 
ing, and drawing up the 2 The noting is unknown 
zn the law, as diſtinguiſhed from the proteſt; it is merely 
a preliminary ſtep to the proteſt, and has grown into prac- 
tice within theſe few years. But in this cafe the notary's 
clerk made a note on the bill merely for his own convenience ; 
only to ſave himſelf trouble, in the fame manner as banker's 
clerks frequently write on the bil] “ received the contents,” 
even before they go out of their maſter's office; and which 
words are afterwards ſtruck out, if the bill be not paid. The 
next and the material part, is the making of the demand : the 
party, making the demand, muſt have authority to receive the 
money; and in caſe that is refuicd the drawing up of the pro- 
teſt is mere matter of form; but if the perſon on whom the 
demand is made, be ready to pay the amount of the bill, he does 
all that the law requires of him, Therefore, if this had been 
the caſe of a foreign bill of exchange, the defendant would not 
have been liable to pay the fees of proteſting, becauſe he was 
ready to pay when the demand was made. It is material too 
to conſider by whom the demand was made in this caſe; I am 
not ſatisfied that it was a proper demand, for it was only made 
by the banker's clerk. The demand of a foreign bill muſt be 
made by a notary public; to whom eredit is given, becauſe he 
is a public officer. However, in this caſe there could be no 
proteſt at all: It is clear that, at common law no proteſt was 
required on an inland bill of exchange; it is only made under 
the ſtatute of William, which does not apply to this caſe, for the 
reaſons already given. 
JusTice GRost, agreed with the court on the conſtruction 
of the ſtatute; but declined giving any opinion on the other 
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” BY this deciſion it is perceivable that the proviſions of the 
9 & 10 W. III. c. 17. reſpecting proteſt of inland bills, do not 
apply to ſuch as are made payable after fight, and there- 
fore an acceptor of ſuch bills, who refuſes payment on the third 
day of grace, is not liable to any charge for noting the ſame. 
But whether the acceptor of an inland bill is bound to 
pay it on demand, at any reaſonable time of the third day of 
grace, or whether he is allowed the whole of that day to pay it 
in, ſeems undetermined, 


$11. 1. PROTEST on foreign bills of exchange is abſolutely 
neceſſary to intitle the party to recover againſt the drawer, not 
only intereſt and coſt, but likewiſe the principal ſfum®. If the 
proteſt be made before a notary public, in caſe of non-accept- 

> ance or non-payment, all foreign courts give credit thereto ; 
and the proteſt is evidence that the bill is not paid; but in Eng- 
land the bill itſelf as well as the proteſt muſt be ſhewn, becauſe 
S ÜGidmẽthe whole declaration muſt be proved, which cannot be without 
giving the bill in evidence(h).—When the bill is returned proteſt- 
h cc, the party that draws the bill is obliged to anſwer the money 


. V 


© and damages, or to give ſecurity to anſwer the ſame beyond ſea, 
e within double the time the firſt bill run for. In caſe of foreign 
ae bills of exchange, the cuſtom is, that three days are allowed for 


o- 5 payment, and if not paid on the laſt day, the party ought to 
he proteſt the bill and return it, and if he does not, the drawer will 
es not be chargeable; but if the laſt of the three days be a Sunday, 
en or great holiday, he ought to demand the money on the ſecond 
day, and if not paid, proteſt it on the ſame day, otherwiſe it will 
be at his own peril*. 
00 Þ* 2. THe bill muſt be proteſted to render the drawer liable; 
for noting in the caſe of a foreign will not be ſufficient. A. 
drew a bill of exchange in the Weſt-Indies, on I. in London, 
be at ſixty days ſight, to W. or order; W. indorſed to G. who 
2 pceſented the bill to T. who refuſing, G. noted it for non- 


no acceptance, and at the end of ſixty days, proteſted it for non- 
= payment, and then wrote a letter to A. and alſo to his agent 
ider 


in the Weſt-Indies, acquainting them that the bill was not ac- 
I . . . 

cepted. In an action brought againſt A. by G. on this caſe, he 
was non-ſuited ; for by not ſending the proteſt for non- accept- 
Jance, he made himſelf liable*. And where a foreign bill of 
exchange payable forty days after fight was refuſed acceptance, 
and an action brought in order to charge the drawer, it was 


: H 2 held 
ByF 
h Molloy, B. 2. c. 10. ſet. 17. k Gooftry and Mead, Weſt. 1771. Law 
(b) Gilbert's Law of Evidence, 3219. of Nig Prius, 270. Edit, 1785. 
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held that proof of the noting of the bill alone for non-accept 
ance was not ſufkcient, without proving that it was alſo pro 
teſted for non-acceptance, though there be a ſubſequent proteſt 
for non-payment?, 

3. WHEN a foreign bill of exchange is proteſted for non- 
acceptance, it muſt be kept till due, and the proteſt only ſent 
to the drawer, which will oblige him to find ſecurity for the pay- 
ment : but if for non-payment, both the bill and proteſt muſt 
be returned, in order to recover the contents with coſts w. In 
caſe of a perſon's refuſing payment of his accepted bills when 
due, they ought to be proteſted, and ſent with the proteſt to 
the remitter or drawer, which of the two it was that forwarded 
them, except they ſhould order their correſpondent to retain 
the bills, with a proſpect of obtaining their diſcharge from the 
acceptor®.—No drawer or indorſer is obliged to make reſtitution 
on ſight of the proteſt alone; nor where one of a ſet has been 
accepted, on fight of the proteſt and unaccepted bill; but he is 
obliged to give a ſatisfactory ſecurity to the remitter on his 
producing only the proteſt, and to make payment when this and 
the accepted bill are preſented together“. 


111. I. AS to when and on what occaſions the proteſt is ta 
be made, being in ſome reſpects ſhewn in the preceding ſec- 
tions, and divers inſtances thereof in the firſt, eizhth, and 
tenth ſections of the preceding chapter; in the eighth ſection 
whereof we mentioned that, when a bill of exchange is drawn, 
it is uſually preſented foon after to the drawee for acceptance, and 
if the bill when left for acceptance, ſhould happen to be Joit ar 
miſlaid, what in ſuch caſe is to be done. Here we may ob- 
ſerve that the drawee muſt be defired to accept the bill before 
there can be a proteſt for non- acceptance; but if he be dead, 
or cannot be found, theſe are good cauſes for proteſting the 
bill, either for non-acceptance or non-payment, ſuch due dili- 
cence having been uſed to find him, as hereafter treated on in 
C. VIII. $1. H after acceptance the drawee dies, there is to 
he a demand of his executors, or adminiſtrators, and in default 
of payment a proteſt; and in caſe the money becomes due 
before an executor or admiiſtrator can be appointed, yet this 
delay is ſufficient cauſe to proteſt the bill”. 

2. IF he to whom the bill is to be paid, dies, there can be 
no proteſt before a probate of his will, or adminiſtration grant- 
ed; for none but his executors or adminiſtrators can give a 
legal diſcharge or acquittance for the money, and conſequently 

no 


! Ropers v. Stent, Mich. 2H Geo. III. n Beawes, 460. 4 Edit. 
2 Nurnt. & Eait, Rep. 713. o Id. 
„ Cordon's Un.verſal Accountant, P 2 New Abr. 612. 
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no other perſon can ſue for or demand the ſame ; and though 
| ſecurity be offered to indemnify the drawee againſt the execu- 
tors, yet he is not obliged to accept thereof, being a matter left 
entirely to his conſideration, to judge and determine on the 
= ſufficiency of {uch ſecurity; and in this cafe it is ſaid, that if a 
poublick notary proteſt the bill, an action on the caſe lies againit 
b, him 4, 
= 3. As to non-acceptance; where a bill has been preſent: d 
for acceptance, which hath been refuſed, or where the drawee 
de dead, or cannot be found, thoſe, as we have before men- 
[IF tioned, are good cauſes for proteſting the bill, the uſe aud 
effect whereof, we have heretofore treated on ia our two fore- 
. going ſections; and from the firſt it is perceiyable that, the pro- 
by 
; 


: | teſt on inland bills is required to be ſent, or notice thereof given 
3 EE within fourteen days after the ſame are protefted ; but 1s to the 
3 WE fourteen days further mention will pre{ently be made. 
| WW With reſpect to foreign bills, in the preceding ſection, we 
have ſeen that the proteſt of thoſe muit he {e211 to the drawer, 
and by the next poſt after the {ame are proteſted. 
> © As to non-payment, we have ſeen in our firſt ſectlon of 
this chapter that, if proteſt on an inland bill be made for non- 
d payment, the ſame mutt be ſeut to the drawer, or notice there- 
1 of given him within fourteen days after; Hut as concerning thoſe 
„ ßpourteen days mentioned in the ttatutes of William and Ann. 
4 | within which time it is ſaid the proteſt niuſt be ſent or notice 
r | given; it ſeems indiſputably clear that, if no notice of non-pay- 
ment by the acceptor, were given to the drawer before that time, 
e be would be diſcharged by the negligence of the holder, and 
d, that notice muſt be given, to ſuch of the parties wg reſide in 
je the ſame place where preſentment of the bill was made, before 
i- the expiration of the following day of which payment was re- 


fuſed ; and to thoſe who reſide at a diſtance by the next poſt. 
So in like manner where the bill hath been pretented for accept- 
ance, which hath been refuſed, no delay ſhould be in giving 
notice thereof“. 

| HENCE may be obſerved, that no delay ſhould be in giving 
notice of the non-payment of a bill; and herewith correſpond 
the ſubjects of our eighth chapter juſt now referred to; in the 
8 firſt ſection of which we have treated on the time when and 
place where, preſentment of a bill or note is to be made, and in 
| the following ſections related the moſt recent determinations of 
the courts, on making demand and giving notice of non-payment 
and non-acceptance, concluding the chapter with hints, by wa 
of reminding the reader concerning the proteſt, and the time 
: 3 wherein 


2 3 New Abr. 612, r Sec Chap. VIII. ul, Sv. Sv. 9. 
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wherein it appears that notice muſt be given of a bill being diſ. 
honoured, 

AND now we ſhall conclude this chapter with attention to 
what is faid concerning proteſt for better ſecurity ; as that the 
cuſtom of merchants is, that if a merchant who hath accepted 
a bill of exchange, ſhall happen to be inſolvent, or is publickly 
reported to be failed in his credit, or abſents himſelf from the 
exchange before the accepted bill be due; the holder may cauſe 
a notary to demand better ſecurity, and in default thereof make 
proteſt, which is to be ſent to the drawer or remitter by the next 
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Of Indorſements, 


N C. II. 4 rv. par. 3. we have ſeen that bills of ex- 
change and promiſſory notes, where the ſum therein expreſſed 
amounts to Sl. or upwards, may be aſſigned from one to ano- 
ther, in infinitum, either by a blank or general indoriement, as 
by the payee or indorſee writing his name on the back thereof; 
cr, by a full indorſement, as by direCting it to be paid to the 
bearer or another perſon by name; from whence, and the ſub- 
jects of this chapter may be perceived, the law hath not ap- 
pointed any ſet form of words as neceſſary to this aſignment, 
only that it muſt be in writing ; for thata bill or note made payable 
to order, can be transferred by no other method, as heretofore de- 
monſtrated in page 31. yet otherwiſe it is with reſpect to a bill 
payable to bearer, which is transferrable by delivery, or, may be 
indorſed, as ſhewn with the effect thereof in C. I. & V. And, 
as by whom this indorſement muſt be made, will be treated on 
hereafter in $ VI. we ſhall here, in our firſt ſection, treat on 
what is neceſſary to be attended to in making it. In 5 11. on 
the negotiability of a bill reſtrained by indorſement. In $ 111, 
on that the indorſement mult be for the whole ſum drawn for. 
In S iv. on writing an indorſement on a blank note or check. 
In $.v. on indorſement made on bills and notes drawn payable 
to bearer. In $ vi. on who may indorſe, as above hinted, 
In $ vii, ſhew, that a bill drawn by two, not being in partner- 
ſhip ſhould be indorſed by both.— That in partnerſhips, the act 
of one partner will bind the reſt, What conſtitutes a partner- 
ſhip, and how partners may be ſued.— That power given to 
one partner on diffolution of partnerſhip, does not authorize him 
to indorſe a bill in the name of the partnerſhip. That a pe 
1a 
s Marius, 111, Ld, Raym, 743. F 
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cial agent, under a limited authority, cannot bind his principal 
by any act beyond the ſcope of ſuch authority.—And that an in- 
dorſement may be made after a bill becomes due, will be ſhewn 
in C. VII. 5 II. par. 10. 


$ 1. AS concerning what is neceſſary to be attended to in 
making the indorſement, it may be obſerved that, although the 
law hath not appointed any ſet form of words as neceſſary here- 
to, yet attention to the making hereof is very neceſſary to be 
had, much litigaticn having been occaſioned, by particular in- 
dorſements ; and therefore, where the negotiability of a bill is 
not intended to be reſtrained by indorſement (concerning which 
we ſhall treat in our enſuing ſection) a blank or general in- 
dorſement is the moſt ſafe arid proper, as clearly demonſtrated in 
Edie and Laird v. the Eaſt India Company, which we ſhall pre- 
ſently relate ; after mentioning that, it hath been common to in- 
dorſe with a full indorſement, as pay, &c. to indorſee or order. 
And where a bill of exchange was indorſed in this manner: Pay 
the contents of this bill unto the order of F. S. who brought his 
action as indorſze, averring he had made no order to any body to 
receive the money; and on demurrer it was objected, that J. S. 
could not maintain an action; becauſe the indorſement was not 
to him, but to kis order: But the court held the action well 
brought againſt the indorſer ; and that, amongſt tradeſmen, this 
form of indorſement is commonly uſed, although it is intended 
to be made p::yable to the perſon, whoſe order is mentioned“. 

In the caſe of Edie and Laird v. the Eaſt-India Company, 
King's Bench, Trin. 1 Geo, III. it was determined that a bill 
payable to A. or order, and indorſed perſonally to B. may be 
afterwards indorſed by B. to another. In this caſe an action 
was brought on two bills of exchange, of 2000]. each, drawn 
by R. Clive on the Eaſt-India Company, at three hundred and 
ſixty-five days after date, payable to R. Campbell, or order. 
Campbell indorſed one to Ogleby, or order, the other to Ogleby, 
without adding the words, or order. But at the trial, the words 
or order appeared upon the indorſement in another hand writ- 
ing. The Eaſt-India Company accepted both bills. Ogleby 
then indorſed them to the plaintiffs, and ſoon after became in- 
ſolvent. The company then refuſed payment. The jur 
found a verdict for the plaintiffs on the firſt bill, but for the 
defendants on the ſecond ; apprehending, that by the uſage of 
merchants it was not aſiignable without the words or order in 
Campbell the payee's indorſement. 
H 4 Trp 
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THe plaintiff not being reconciled to this verdict found on 


the ſecond bill, moved the court for a new trial. 1ſt. Becauſe 


the bill, being once negotiable, could not loſe its negotiability 
by Campbell's writing ſome words and omitting of others. ad. 
On the footing of ſurprize ; the plaintiff not being prepared to 
give evidence of the cuſtom of merchants; and the evidence 
given by defendants being not of facts, but merely of opinion, 
And having obtained a rule to ſhew cauſe why there ſhould not 
be a new trial; after arguments by counſel on both ſides, the 
court delivered their ſeparate opinions. 

Lord MANSFIELD, chief juſtice: There can be no diſpute 
where the indorſement is in blank. There you may write over 
it whatever you pleaſe. And it has been permitted to be done 
even in court. But for this there is no occaſion. Every thing 
ſhall be intended upon ſuch a blank indorſement. The point 
relied on at the trial for the defendants was, that where a ſpecial 
indorſement was made to A. B. and the indorſer omitted the 
words, or order, this was equivalent to the moſt reſtrictive in- 
dorſement. Many witneſſes were examined by defendants to 
prove this uſage ; but it did not appear that in any one fact, 
the indorſee of ſuch ſpecial indorſement, ever loſt the money by 
ſuch omiffion, The evidence was only matter of opinion. —l 
told the jury, that upon the general law (laying uſage out of 
the caſe) the indorſement carried the property to Ogleby; and 
that the negotiability was a conſequence of the transfer. But 
if they found an eſtabliſhed uſage among merchants, that where 
the words, or order, were omitted, the bill was oniy negotiable 
on the credit of the indorſee, they ſhould find for the defendants, 
If otherwiſe, or they were doubttul, then either for the plaintiffs, 
or make a caſe of it. They found for the defendants on the 
bill in queſtion; for the plaintiffs on the other, concerning 
which there was no diſpute, 

Now, upon the beſt conſideration I have been able to give 
this matter, I am very clear of opinion, that at the trial I ought 
not to have admitted the evidence of uſage. But the point of 
law is here ſettled : and when once ſolemnly ſettled, no parti- 
cular uſage ſhall be admitted to weigh againſt it. This would 
ſend every thing to ſea again. It is ſettled by two judgments 
in Weſtminſter-Hall, both of them agreeable to law and con- 
venience. The two caſes I go upon, are Moore and Manning, 
in Comyns [311], and Acheſon and Fountain in Strange [ 557]. 
Theſe cafes go upon a general propoſition in law, that an in- 
dorſement to A. implies or order, and is negotiable.—The main 
foundation is, to conſider what the bill was in its origin. The 
preſent bill in its original creation, was not a bare e 

ut 


with | 
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but a negotiable draught. There are no reſtrictive words in 
it. And whatever carries the property, carries the power to 
aſſign it.—It were abſurd, if the merchants opinion ſhould pre- 
vail, that this is now convertcd into a perſonal authority. If it 
be ſuch, and the indorſee dies, 1t could not go to his executors 
and adminiſtrators; in whom moſt clearly the property of the 
bill does veſt. | 

Uro this ground, that the point is ſettled both by King's 
Bench and Common Pleas, and well ſettled, I think there ſhould 
be a new trial, Otherwiſe alſo, I ſhould be of the ſame opi- 
nion. Certainly, the ſuggeſtion of ſurpriſe, is not in all caſes 
a reaſon for a new trial; but in particular cafes, ſuch as the 
preſent, it may be.—The queſtion of colts is very peculiar. 
There is a verdict in part for the plaintiff, which already carries 
coſts for him. But for form's ſake we mult ſet aſide the whole 
verdict, which is uſually done on payment of coſts. But this will 
be giving defendants coſts, which they could not otherwiſe have, 
merely becauſe they have obtained an improper verdict. There- 
fore, I think, that under theſe particular circumſtances, the ver- 
dict ſhould be ſet aſide without coſts, 

JusTicsE DEexxIson: I am of the ſame opinion. If the 
words to A. B. only were inſerted, I ſhould think it would not 
be reſtrictive : at leaſt it ſhould be leſt to a jury. In Rawlinſon 
and Stone, M. 20 Geo. II. an inland bill of exchange was 
Crawn payable to A. or order, who indorſed it to B. without 
adding any more. 'The queſtion was, whether there was ſuch 
an intereſt in the executor of the aſſignee, as that he might aſ- 
ſign it. The court held, upon inquiry from merchants, that 
it might be indorſed thus: “ C. executor or adminiſtrator of 
“ B.“ when a man ſays, “ pay to A.” the law ſays, it is © to 
« A. or order.” He then ſays, I intend it ſhould not be fo. 
What ſignifies what you intend ? The law intends otherwiſe®. 
— Where a bill is originally made payable to A. or order, it is 
of courſe, and in its very eflence negotiable from hand to hand. 
An inland bill of exchange is aſſignable in its nature totes 
quoties*, and promiſſory notes are now upon the fame foot 
with them. Foreign bills of exchange are equally fo by the 
law of merchants and by the ſettled determinations of the courts 
of law in England 4. | | 

JusTiceE FosTER: I am of the ſame opinion. This is 
now the ſettled law, and ought not to have been left to a jury. 
People talk of the cuſtom of merchants. This word cuſtom 
is apt to miſlead our ideas. The cuſtom of merchants, fo 
far 


b 1 Black. Rep. 295. d Burr. Rep. 1216, 
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far as the law regards it, is the cuſtom of England; and there- 
fore, lord Cook calls it, very properly Jaw-merchant. We 
ſhould not confound general cuſtoms with ſpecial local cuſtoms. 

Jus ric WiI MOT: There are two queſtions, Whether 
the law is fully ſettled, and upon what principle? It is cer- 
tainly now ſettled, and upon thoſe principles. The original 
contract between the drawer and payer, is to pay to the payee 
and his aſſigns, and the aſſigns of ſuch afhgns, in infinitum. 
There is the ſame privity between the drawer and the laſt 
aſſignee, as the firſt. Ihe firſt afligns over that choſe in action e, 
which, in its nature, and by the expreſs permiſſion of law, is 
aſſignable, with the ſame privileges and advantages that it had 
when he received it. It might be a conſiderable queſtion, 
whether a man can limit and modify the property or not, even 
by expreſs words of reſtriction, ſo as to check its currency. 
By giving a bare authority he may do it; as “ pay to A. for 
my uſe.” [1 Atk. 249.] But if he indorſes it generally I ſhould 
have a doubt; ſuppoting it purchaſed by an indorlee for a va- 
luable conſideration. In the preſent caſe, I think aſſigning it 
to A. carries the property with all its qualities. It implies a 
conſideration to have been given.—The learned judge after 
ſome further relation as in corroboration of what he had de- 
livered ſays, cuſtom of merchants is the general univerſal law. 
Facts muſt be reiterated to make ſuch a cuſtom. The opinion 
of merchants is nothing. Special cuſtom of merchants has been 
controlled in a caſe, where an indorſer had divided a note and 
indorſed it to ſeveral perſons. [the caſe alluded to is related 
hereafter in $ 111, ]—The whole court being unanimous, a new 
trial was granted without payment of coſts*, 


$11, CONCERNING the negotiability of bills reſtrained 
by indorſement, of which mention has been made in the Jatter 
part of the preceding ſection, from whence may be perceived, 
that by only giving a bare authority as © pay to A. for my uſe.” 
an indorſement may be reſtrictive, and operate ſo as to pre- 
clude the perſon to whom it is made from transferring the in- 
ſtrument to another, or having a right of action, either againſt 
the perſon impoling the reſtriction, or againſt any of the pre- 
ceding parties. And where a bill was drawn by K. A. on C. H. 
payable to J. M. and J. M. by indorſement directed, that “ the 
« within muſt be credited to M. D. value in account.“ This 
was held not to be a transfer of the bill to M. D. but only an 
authority to the drawees to give him credit for the amount of 


the 
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the bill; and the drawees accepting the bill, inſtead of cancel- 
ling it, and an indorſement being forged and the bill negotiated, 
a party who advanced money thereon muſt ſuſtain the loſs; and 
though a friend of the drawer, by miſtake, pay the bill for his 
honour, the drawer may recover back the money, as it was the 
negligence of the party advancing money on the bill not to 
read the ſpecial indorſement, he muſt ſuffer for his negligence. 
THis was the caſe of Ancher v. the Bank of England, Eaſter, 
21 Geo. III. which caſe was as follows: One captain Dahl, a 
Dane, and reſident in Denmark, being indebted to the houſe 
of Claus Heide and Co. in London, applied to one Mzftue, to 
procure him a bill from the plaintiffs at Chriſtiana, on Claus 
Heide and Co, with whom they had a correſpondence ; which 
bill was as follows : « Chriſtiana, 17th January, 1778. 
« Two months after ſight, pleaſe to pay this, our ſola bill of 
« exchange, to Mr. Jens Mæſtue, or order, one hundred and 
te twenty pounds ſterling, value in account, and place it to 
« account, as per advice from Karen, widow of Chriſtian An- 
& cher, and ſons.—To Meflrs. Claus Heide and Co. London.“ 
On this bill was written by Mæſtue, an indorſement in the 
Daniſh language, of this import :—« The within muſt be cre- 
edited to captain Morten Larſen Dahl, value in account. 
« Chriſtiana, 17th January, 1778, Jens Mæſtue.“ —And it 
was remitted to Claus Heide and Co. in the following letter :— 
“ Agreeable to the defire of captain Morten Larſen Dahl of 
* Arendal, I have incloſed for his account, ſent you Karen Ancher 
« and ſon's bill, on yourſelves, for 1201. which you will, on 
receipt, be pleaſed to credit his account with, and adviſe 
him of the ſame.” ——The bill was received by Claus Heide 
and Co. and accepted, and they gave notice to the plaintifts, 
and to Dahl, that they had received it, and placed it to his 
account, Afterwards a forged indorſement in Engliſh, was 
written upon it as follows:“ For me, to pay Mr. Detleff 
« D. Muller, or order. Morten L. Dahl.” — Muller, who 
was a clerk in the houſe of the acceptors, carried the bill, thus 
indorſed, but which had never been in the hands of Dahl, to 
the bank, and indorſed it with his own name, upon which it 


was diſcounted, in the ordinary courſe of buſineſs. When the 


day of payment came, the acceptors having become inſolvent, and 
Muller having abſconded, the bill was proteſted ; and one Ful- 
berg, as a friend or agent for the plaintiffs, came to the Bank, 
aud paid it for their honour as the drawers ; but, the forgery 
having been diſcovered, this action for money had and received 
was brought againſt the bank, on the ground that the bill was 
not negotiable on account of the ſpecial indorſement, and that 
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it had, therefore, been diſcounted by the Bank in their own 
wrong, and the money paid by Fulberg, to take it up, paid 
by miſtake, 

Tls cauſe being tried at Guildhall, before lord Mansfield, at 
the ſittings after laſt term, his lordſhip directed a nonſuit: and 
now it came on in court, on a motion for ſetting afide the 
nonſuit, and granting a new trial, and hereon, after the counſel 
had cloſed their arguments, the judges delivered their feveral 
opinions. 

LoRD MansFiELD: The ground of the nonſuit was, that 


the purpoſe for which the bill was drawn was anſwered, it 


having been applied to the credit of Dahl, and he having ac- 
quieſced. It therefore occurred to me, that the drawers had 
received no injury, and had no intereſt. But, (which was not 
attended to at the trial) there has been a ſecond payment for 
the honour of the plaintiffs, and it is contended, that a 
conſideration has ariſen on the ſecond payment. Where there 
is equal equity poſſeſſion muſt prevail; and the equity 1s equally 
between perſons who have been equally innocent and equaliy 
diligent, The queſtion therefore is, whether the Bank has 
been equally diligent. A bill, though once negotiable, is cer- 
fainly capable of being reſtrained. I remember this being de- 
termined upon argument. 
bill payable to bearer, but, by a ſpecial indorſement the holder 
may ſtop the negotiability, Mreſtue did ſo here. It does not 
ſeem to me, that, after the ſpecial indorſement by Mzſtue, 
Dahl himſelf could have indorſed it over. Mæſtue did not 
mean to make himſelf anſwerable as indorſer, or to enable 
Dahl to raiſe money on the bill. The Bank could not have 


maintained an action on the bill, againſt the plaintiffs. It was 
their negligence not to read the ſpecial indorſements. 
Jusrick WILLES: Iam of the ſame opinion. The queſtion 


is whether the negotiability is not reſtrained by the indorſement 3 
and I think it is. The Bank either did read, or ought to have read 
the indorſement. The only doubt is, what ſhall be the effect 
the bill's having been taken up by a third perſon ; but think he 
muſt be taken to be the agent of the plaintiffs, 
Jvusrick AS$HHURST : 1 am of the ſame opinion, The 
queſtion is, did the Bank uſe due diligence? If they had at- 
tended to the indorſement, they would not have diſcounted the 
bill. I think Dahl himſelf could not have indorſed it. It was 
never the intention that Claus Heide & Co. ſhould pay the 
money to Dahl, but only that the money ſhould be ſet off in 
his account. If the bank have taken a bill not negotiable, it 
is their own fault, and they are not entitled to retain, the money 
which has been paid them by miſtake, 
JUSTICE 
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JusTicE BULLER : I have the misfortune to differ from the 
reſt of the court. As to the forgery, it was decided in the 
caſe of Price v. Neale, | related in the th ſection of our ſeventh 
chapter] in this court, that if a forged bill has been taken up, 
the maney ſhall not be recovered back from an innocent in- 
dorſee. Therefore, as againſt ſuch an indorſee, the forgery is 
not material. As to the indorſement by Mæſtue, it amounts to 


an indorſement to Dahl, and makes him the proprietor; and, 


the bill being originally negotiable, it ſeems to me to have con- 
tinued ſo. hat is called a reſtrained indorſement, v/z. that 
the bill was to be credited to Dahl, appears to amount to the 
fame thing as « Pay to Dahl.” The words © or order” are 
omitted, but it has been determined, that ſuch omiſſion does 
not ſtop the negotiability of a bill. The circumſtance, that 
there was an account between Dahl and the drawees, cannot 
affect third perſons who knew nothing of that account. But 
if the bill was only meant to pay the drawees, why was it not 
cancelled by them when they received it? Why did they ac- 
cept it? Did not that hold out negotiability to the reſt of the 
world? This is an anſwer to any ſuppoſed negligence in the de- 
fendants. Beſides, if the bill was not meant to be negotiable, 
why did the plaintiffs take it up? That was done by another 
perſon, as it is ſaid, for their honour ; but they have by bringing 
the action adopted this act. 

Lord MansFiELD: The whole turns upon the queſtion 
whether the bill continued negotiable. As the caſe ftands at 
preſent, let the non- ſuit be ſet aſide, but we will conſider of it 
farther, and if we alter our opinions we will mention it.— I his 
caſe was never mentioned any farther. The rule was made ab- 
ſolute, and the cauſe again tried, at the enſuing fitting, before 


lord Mansfield, when the jury by his lordſhip's directions found 
a verdict for the plaintiffs *, 


| $1. INDORSEMENT muſt be for the whole ſum drawn 
| for, A bill of exchange cannot be aſſigned over for a payment 


in part, ſo as to ſubject the party to ſeveral actions“. And 
where the defendant had given a note under his hand to pay unto 
E. G. or order a certain ſum*of money. E. G. by indorſe- 
ment on this note, ordered part of the maney to be paid to the 
plaintiff. Upon which an action was brought; and a ſpecial 
cuſtom amongſt merchants was laid in the declaration, ac- 
cording to the plaintiff's caſe. Upon a demurrer to this decla- 
ration it was adjudged that this is a void cuſtom ; becauſe by 
means of ſuch diviſion, the defendant would be ſubject to as 

many 
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it had, therefore, been diſcounted by the Bank in their own 
wrong, and the money paid by Fulberg, to take it up, paid 
by miſtake. 

T n1s cauſe being tried at Guildhall, before lord Mansfield, at 
the fittings after laſt term, his lordſhip directed a nonſuit: and 
now it came on in court, on a motion for ſetting aſide the 
nonſuit, and granting a new trial, and hereon, after the counſel! 
had cloſed their arguments, the judges delivered their feveral 
opinions. 

Loxp MansFIELD: The ground of the nonſuit was, that 
the purpoſe for which the bill was drawn was anſwered, it 
having been applied to the credit of Dahi, and he having ac- 
quieſced. It therefore occurred to me, that the drawers had 
received no injury, and had no intereſt. But, (which was not 
attended to at the trial) there has been a fecond payment for 
the honour of the plaintiffs, and it is contended, that a 
conſideration has ariſen on the fecond payment. Where there 
is equal equity poſſeſſion muſt prevail; and the equity is equally 
between perſons who have been equally innocent and equaliy 
diligent, The queſtion therefore 1s, whether the Bank has 
been equally diligent. A bill, though once negotiable, is cer- 
fainly capable of being reſtrained. I remember this being de- 
termined upon argument. A blank indorfement makes the. 
bill payable to bearer, but, by a ſpecial indorſement the holder 
may ſtop the negotiability, Mreſtue did fo here. It does not 
ſeem to me, that, after the ſpecial indorſement by Mzſtue, 
Dahl himſelf could have indorſed it over. Mæſtue did not 
mean to make himſelf anſwerable as indorſer, or to enable 
Dahl to raiſe money on the bill. The Bank could not have 
maintained an action on the bill, againſt the plaintiffs. It was 
their negligence not to read the ſpecial indorſements. 

JusTIcE WILLES: Iam of the ſame opinion. The queſtion 


is whether the negotiability is not reſtrained by the indorſement ; 


and I think it is. The Bank either did read, or ought to have read 
the indorſement. The only doubt is, what ſhall be the effect 
the bill's having been taken up by a third perſon ; but I think he 
muſt be taken to be the agent of the plaintiffs, 
Jusrick AS$HHURST : 1 am of the ſame opinion. The 
queſtion is, did the Bank uſe due diligence? If they had at- 
tended to the indorſement, they would not have diſcounted the 
bill. I think Dahl himſelf could not have indorſed it. It was 
never the intention that Claus Heide & Co. ſhould pay the 
money to Dahl, but only that the money ſhould be ſet off in 
his account. If the bank have taken a bill not negotiable, it 
is their own fault, and they are not entitled to retain, the money 
which has been paid them by miſtake, 
JuSTICE 
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JusTICE BULLER : I have the misfortune to differ from the 
reſt of the court. As to the forgery, it was decided in the 
caſe of Price v. Neale, | related in the ſixth ſection of our ſeventh 
chapter] in this court, that if a forged bill has been taken up, 
the maney ſhall not be recovered back from an innocent in- 
dorſee, Therefore, as againſt ſuch an indorſee, the forgery is 
not material. As to the indorſement by Mzſtue, it amounts to 
an indorſement to Dahl, and makes him the proprietor ; and, 
the bill being originally negotiable, it ſeems to me to have con- 
tinued ſo. What is called a reſtrained indorſement, vi. that 
the bill was to be credited to Dahl, appears to amount to the 
ſame thing as “ Pay to Dahl.” The words © or order” are 
omitted, but it has been determined, that ſuch omiſhon does 
not ſtop the negotiability of a bill. "The circumſtance, that 
there was an account between Dahl and the drawees, cannot 
affect third perſons who knew nothing of that account. But 
if the bill was only meant to pay the drawees, why was it not 
cancelled by them when they received it? Why did they ac- 
cept it? Did not that hold out negotiability to the reſt of the 
world? This is an anſwer to any ſuppoſed negligence in the de- 
fendants. Beſides, if the bill was not meant to be negotiable, 
why did the plaintiffs take it up? That was done by another 
perſon, as it is ſaid, for their honour ; but they have by bringing 
the action adopted this act. 

LoxDp MansFitLD: The whole turns upon the queſtion 
whether the bill continued negotiable. As the cafe ftands at 
preſent, let the non-ſuit. be ſet aſide, but we will conſider of it 
farther, and if we alter our opinions we will mention it.— I his 
caſe was never mentioned any farther. The rule was made ab- 
ſolute, and the cauſe again tried, at the enſuing fitting, before 
lord Mansfield, when the jury by his lordſhip's directions found 
a verdict for the plaintifts*, 


$111. INDORSEMENT muſt be for the whole ſum drawn' 


for. A bill of exchange cannot be aſſigned over for a payment 
in part, ſo as to ſubject the party to ſeveral actions“. And 
where the defendant had given a note under his hand to pay unto 
E. G. or order a certain ſum*of money. E. G. by indorſe- 
ment on this note, ordered part of the maney to be paid to the 
plaintiff, Upon which an action was brought; and a ſpecial 
cuſtom amongſt merchants was laid in the declaration, ac- 
cording to the plaintiff's caſe. Upon a demurrer to this decla- 
ration it was adjudged that this is a void cuſtom ; becauſe by 
means of ſuch diviſion, the defendant would be ſubject to as 
many 


2 Doug. Rep. 637, 2 Edit. Þ Law of Niſ Prius, 271, 
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many actions, as the perſon to whom the note was given ſhould 
think fit; and this upon a ſingle contract ſubjected him to one 


action only. 


§ iv. INDORSER writing an inderſement on a blank note 
or check, may be bound for any ſum and time of payment 
which the perſon to whom he intruſts the note chooſes to inſert 
in it; as in Ruſſel v. Lang/taffe, Mich. 21 Geo. III. Where 
one Galley having had frequent money tranſactions with the 
plaintiff, who was a banker, and having over-drawn his caſh 
account, the plaintiff, ſuſpecting his credit, refuſed to advance 
him any more money, without the addition of the name of 
ſome indorſer of whom he ſhould approve. Upon this Galley 
applied to the defendant, and he indorſed his name on five cop- 
per-plate checks; made in the form of promiſſory notes, but 
in blank, i. e. without any ſum, date, or time of pay ment, be- 
ing mentioned in the body of the notes. Gylley afterwards 
filled up the blanks with different ſums and dates, as he choſe, 
and the plaintiff diſcounted the notes. One of them was made 
payable on the 22d of September, two on the 27th of Septem- 
ber, and two on the 4th of October. Theſe notes not being 
paid when they became due, the plaintiff on the 4th of Oc- 
tober, called upon the defendant, as indorſer, for the payment 
of all of them, and upon his refuſal, brought this action, which 
was tried before baron Hotham, at the laſt aſſizes tor the county 
of Durham. It appeared that Galley had become a bankrupt 
on the 20th of September, and that, on the 27th, the de- 
fendant had been preſent at a meeting of his creditors. It alſo 
appeared, that Ruſſel knew the notes were blank at the time of 
the indorſement. The plaintiff and the defendant lived in the 
ſame town. \ 

For the defendant at the trial, it was objected, 1. That 
theſe notes being blank at the time of the indorſcment, they 
were not then promiſſory notes, and that no ſubſequent act of 


Galley could alter the original nature or operation of the de- 


fendant's fignature, which, when it was written, was a mere 
nullity. It was alſo objected, 2. That the notice of the non- 
payment by the drawer, was not given ſoon enough to the in- 
dorſer. And the judge being of opinion with the defendant on 
the firſt point, he directed the jury accordingly, and they found 
a verdict for him. 
Bur a rule being obtained in this term to ſhew cauſe why 
there ſhould not be a new trial; this caſe was now argued: 
whereon 


$ Carth. 466, 1 Salk, 65. 2 Burr. Rep. 1225, 
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whereon Mr. Lee, one of the defendant's counſel, on the firſt 
point argues, that, the copper-plate checks in this cafe, with- 
out ſum or date, were mere waſte paper, and Langſtaffe's name 
upon them had no more effect than if written upon any other 
blank piece of paper. That an indorſement ſuppofes a bill or 
note, then actually exiſting, and if a party takes au mdorſed 
bill or note, #now:!ng at the time, that it was not the ſubject of 
an indorſement, when the name was written on the back of it, 
he is not injured, if he is afterwards told, that he ſhall not be 
permitted to treat it as a bill or note. That the very declara- 
tion in this action, neceſſarily ſtates a pre-exiſting note, pre- 
vious to the indorſement; and ſuch forms are not to be confi 
dered as uſeleſs and without a meaning. On the ſecond point, 
defendant's counſel argues that, proper notice was not given 
of non-payment of the bills; and ſaid it was well eſtabliſhed, 
that ſuch notice ought to be as early as poſſible. That, where 
the parties live at a diſtance, the notice ought to be given by the 
firſt poſt, though if any thing delay the going out of the poſt at 
the uſual time, that will be an excuſe ; but that, here, the par- 
ties lived in the ſame town, and no notice had been given till ten 
days after the time of payment, even in the caſe of the notes 
payable in October. As to the bankruptcy, it had been fre- 
quently ruled by lord Mansfield, at Guildhall, that it is not an 
excuſe for not making a demand on a note or bill, or for not giving 
notice of non-payment, that the drawer, or acceptor, has be- 
come a bankrupt; as many means may remain of obtaining 
payment, by the aſſiſtance of friends or otherwiſe, 

R. DUNNING, plaintiff's counſel, ftates, that the jury on 


the ſecond point were clearly with the plaintiff, and that they 


had found a verdict for the defendant, in deference to the judge's 
opinion on the other queſtion, As to that queſtion, he inſiſted 
that there could not be a doubt, but the direction was wrong. It 


ſtrengthened the plaintiff's caſe, that he knew the notes were 


blank when indorſed. For what purpoſe could he ſuppoſe the 
indorſements were made by the defendant, but to authorize 
Galley to fill them up with any ſum he pleaſed, and to bind 
himſelf as his ſecurity to that extent. The declaration ſtates 
the notes to have been made before the indorſements; ſo all 
declarations agamſt indorſers muſt; but the defendant, by in- 
dorſing them concludes himſelf from contending or proving, that 
* were not filled up when he ſigned them. 

Lok Dp MANSFIELD: There is nothing ſo clear as the firſt 
point. The indorſement on a blank note is a letter of credit 
for an indefinite ſum. The defendaut faid, « Truft Galley to 
any amount, and I will be his ſecurity.” It does not lye in 

his 


F . — 
_— * — 4 — 
— —— )———— — z — — — — t 
— * — — — 
* 3 6 4 2 a . a> 
a — . * — : — * : 4 „% — A 


112 Cnar. VI. Sv. 


his mouth to ſay, the indorſements were not regular. The di- 
rection having been wrong on this point, it is needleſs to go 
into the other, —Hereon the rule for a new trial was made ab- 
ſolute. But before there was an opportunity for a new trial, 
another action between the ſame parties, and under ſimilar cir- 
cumſtances, came on before lord Mansfield, at Guildhall, and, 
a verdict being found for the plaintiff, the defendant ſubmitted 
to this action, without going to a ſecond trial“. 

THAT although a note given by a wife to a huſband is void; 
yet if indorſed over by the huſband as between him and the in- 
dorſee, it is good; and that if a note was drawn by an infant 
and indorſed over, the indorſer is liable on his indorſement ; and 
that an indorſer is bound by his indorſement, though a bill be made 
to a fictitious payee, or if it be a mere nullity in other reſpects, 
hath been heretofore ſhewn in C. III. S iv. 


&v. AS to the indorſement on bills and notes drawn payable 
to bearer, whereof we have treated in C. III. $v. It hath 
formerly been held, that thoſe were not negotiable or aſſignable, 
ſo as to enable the indorſee to bring an action if the drawer re- 
fuſed to pay; yet the aſſigument was held good between the in- 
dorſer and indorſee, and that the indorſer was liable to an ac- 
tion for the money®. But now it is held, that bills payable to 
bearer, are negotiable like other bills of exchange, and the 
holder may maintain his action againſt the drawer ; as in Grant 
v. Vaughan, Trin. 4 Geo. III. The defendant 22d October, 
1763, drew a bill in London, on Sir Charles Aſgill and Co. for 
70l. payable to Ship Fortune, or bearer, which he gave to Mr, 
Bignell, the ſhip's huſband, who loft it. It was found by a 
perſon unknown; who, on the 25th of October, paid it to the 
plaintiff, a grocer in Portſmouth, for a parcel of teas, and took 
the change; having firſt made inquiry, and found that the 
drawer was a reſponſible perſon, In the mean time, Vaughan 


directed Sir Charles Aſgill to top payment of this bill; which 


produced an aCtion, on which a ſpecial jury of merchants at 
Guiidhall found a verdi& for the defendant. And now, Nor- 
ton, attorney- general, moved for a new trial, 

LorxDd MANSFIELÞ, who tried the cauſe, reported that he left 
two queſtions to the jury. 1. Whether the plaintiff came by 
the note, bona fide, for a valuable conſideration; as to wich 
there was no diſpute, 2. Whether in the courſe of trade, ſuch 
drafts payable to bearer, were uſually negotiated from hand to 
hand. No evidence was given to found this verdict upon, or 
to ſhew a diſtinction between this and other bills of exchange. 

MoRToON 

2 Doug. Rep. 514. 2 Edit. Horton and Coggs, 3 Lev. 299. 

> Caic of Hodges and Stexward, Fafter, | | 

SW. & M. 1 Salk. 125, 
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Mok rox, Eyre, and Wallace, counſel for the defendant; 
Mſiſted, that this note was no bill of exchange, but merely 
an authority for the ſhip's huſband to receive the money: 
That draughts payable to beater, are not intended to be ne- 
potiable. And that by the old caſes r1eport-d in Salkeld and 
Levinz, [abgve cited | and the caſe of Morris and Lee, lord 
Raymond's Reports, 1307, the draught muſt be payable to 
order, to make it negotiable; and not to bearer only. And 
after the counſel had cloſed their arguments, the court des 
livered their ſeparate opinions. . | 

LoRxD Mins*itib, chief juſtice: I ſhall always be more 
happy in acknowledging an error and correcting it; than in 
maintaining and perſiſting in it. I therefore, with great pleas 
ſure, take this opportunity to declare, that I am now con- 
vinced I miſtook in the direttions I gave the jury, as the cafe 
came on by ſutprize, and I had. no time to confider it fully.— 
Upon general principles I was ſtruck, and continue ſtill of the 
fame opinion, that ſince millions of property are veſted in this 
kind of bills, it is unjult not to put them upon the ſame foot- 


ing as common bills of exchange. When I left this matter 


to the jury, I did think that I had only left a plain fact, as 
clear as, whether there be ſuch a thing as the bank of England. 
But I ought not to have left it on the footing of the uſage ; it 
being a queſtion of law only, whether ſuch bills are or are not 
negotiable : and this queſtion, perhaps, the jury uhderſtood to 


de left to them; whereas I only meant to leave it thus; 


whether in fact ſuch bills had uſually been negotiated. | 

I think (upon the merits) all the taſes in King William's 
time are founded on miſtaken principles. The firſt ſtruggle 
of the mercharits, (which made Holt ſo angry with them, Ld: 
Raym. 758.) to make inland bills of exchange in the nature 


of ſpecialties, and to declare upon them as ſuch, was certainly 


wrong on their parts; as it was admitted they might declare 
on general indeb:taius aſſumpſit, and give theſe bills in evidence. 
But the reaſons given by the judges, why no action can be 
brought by the holder of ſuch a bill, payable to bearer, are 
equally Ul-fottnded: | | 
FirsT, it is ſaid, they were never intended to be negotiable; 
rujus contrariuin ff verum. | of which the contrary is the truth 
For when payable to A. B. or bearet, they are clearly intende 
to be transferred in the moſt eaſy manner; even without in- 


dorſement. Alſo, it is ſaid, that dangers will ariſe, if upon a 


caſual loſs; the finder becomes intitled (as bearer) to maintain 


his action for it. But the bearer muſt ſhew it came to him, 


| bona fide, upon valuable conſideration ; And then, there is no 
1 


more 
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more danger here than in loſing an indorſed bill of exchange, 
made payable to A. B. or order. It is alſo ſaid, that the 
action might He broght in the name of the perſon to whom it 
is firſt payable, In this very caſe it could not. Can an action 
be brought in the name of Ship Fortune ? Many bills are pay- 
able to bearer only, without inſerting any perſon's name. And 
if payable to A. B. or bearer, A. B. may not be found, may 
refuſe to lend his name, may releaſe, may become bankrupt, 
&c. which would put the bearer's property on a very pre- 
carious footing.—Beſides this would be giving a third perſon, 


(the drawee) an option whether he will pay it to the bearer 


or no; which may be abuſed to unjuſt or corrupt purpoſes, 

Ix Hinton's caſe, 2 Show. 235, in the latter end of Charles 
the Second's time, it is taken for granted, that ſuch bills are 
recoverable by the bearer, if he comes to them bona fide. To 
this ſucceeded all the cafes in King William's time, which 
adopt the other erroneous principle, and in all theſe there is 
great confuſion ; for, without ſearching the record, one can- 
not tell whether they aroſe upon promiſſory notes, or inland 
bills of exchange. Yet in equity, (2 Freem. 258.) it was even 
then held, that a bill payable to A. or bearer, was like ſo 
much money paid. Whatever tranſactions may be between A. 
and the drawer of the bill, the bearer ſhall have his whole 
money. And in Salkeld, 126, Holt held, that if a bank note 
be loſt payable to A. or bearer, and a ſtranger, who finds it, 
transfers it to C. for good conſideration, trover will not lie 
againſt C; becauſe by the courſe of trade, there is a property 
in the aſſignee or bearer, 

Tux ſtatute 3 & 4 Anne, c. g. ſubſequent ta theſe caſes was 
made, to put promiſſory notes, in all refpe&s, upon the 
fame footing as inland bills of exchange. The ſtatute ex- 
preſsly provides for notes payable to bearer; and therefore it 
may reaſonably be conſtrued to ſuppoſe, that ſuch was the law 
for bills alſo ; for elſe it would make a promiſſory note more 
negotiable than a bill of exchange, 

THERE has ſince been no doubt, but that actions may be 
brought by bearers of ſuch promiflory notes againſt the 
drawers. In a late caſe, Miller, v. Race, ſin C. IX $ vi.]a 
bank note, though ſtolen out of the mail, yet being negotiated 
and coming to the bearer bona fide, was held recoverable. In 
| Walmſley and Child, (1 Vez. 341.] the defenilant gave a ſhop 
note to A. or bearer. A. loſt it, and demanded the money at 
Child's. 'They agreed to pay, if he would give them lecurity, 
that the note ſhould never be forth-coming to charge them. 
He refuſed, but offered a releaſe; being adviſed, that 10 
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ſtill refuſed, and a bill was brought to compel the payment. 
Lord Hard wicke diſmiſſed it, unleſs A. would give ſecurity. 

Ir appeared, that in their books no credit was raiſed, but 
to bearer. Bearer debtor, and bearer creditor. No other 
name made uſe of, in entering this ſort of note; 

As this 1s my opinion in point of law, and as I unadviſedly 
left this point to the jury, there muſt be a new trial, upon the 
ground of my miſdirection. And as both parties are innocent 
men, I think the law thould decide between them, and not 
leave it to the partiality of the drawee, to pay which ever he 
likes beſt, 

JosTicE WILAor: If both are equal in point of juſtice, 
melior eft conditio poſſidentis, [the poſſeſſor's condition is better] 
I know not how any remedy can be had, unleſs the bearer can 
maintain this action. The word bearer is only a deſcription, 
of the perſon with whom you contract. A name is only a like 
deſcription. 'The contract is to pay the bill either to you, or 
to the perſon to whom you ſhall deliver it, or to whom he 
ſhall deliver it, in inſinitum. It is clear, that if the drawee 
pays it, it is good payment; and the caſe in Shower is a clear 
authority, that a bona fide holder may recover. The ſubſe- 
quent cafes are ill- founded, and ſtrike at the root of credit; 
for if only the perſon named in the bill can bring the action, 
who would ever take it in payment? but had they been well 
founded, the ſtatute of Queen Anne is deciſive. Bills of ex- 
change are only promiflory notes, to pay ſuch a ſum in caſe 
the drawee does not. | 

JusTrce YaTEs: I am clear that the jury did wrong. In 
an action for money had and received, the bearer who had 
paid the money, had a right to call upon the drawer himſelf 
who had received it. Ward and Evans, lord Raymond, 928. 
The judges having delivered their opinions, the rule for a 
new trial was made abſolute*. 

FRoM what has here been related it is perceivable, that a 
bi. or note made payable to bearer is transferrable by delivery 
without indorſement; and that the perſon who comes by it 
fairly and for a valuable conſideration may recover thereon 


in an action ageinſt the drawer, Yet ſuch bill may be in- 
dorſed and the holder may have his action againſt the in- 


dorſer, as ſhown in C. III. 5 v. 


5 vi. WITH reſpect to who may indorſe. 1. The right to 


indorſe bills and notes is in the payee, or, if the ſame are 


. I 2 made 


» a Black. Rep. 485+ 


2 tion could be brought by bearer, in caſe A. releaſed. They 
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made payable to more than one perſon the payees and he or 
they to whom the ſame have been indorſed ; and that the 
payees, where a bill is made payable to two perſons, ought to 
indorſe the ſame unleſs they were partners, is ſhown here- 


after in g viII. par 1.— That the payee of a bill made payable 
to order muſt indorſe the ſame, and his hand writing be 


proved in an action brought by an indorſee is demonſtrated in 
C. IX { 11, par. 1. Yet if a man has a bill of exchange he 
may authorize another to indorſe his name upon it by parole; 
[words] and when that is done it is the ſame as if he had done 
it himſelf b; but in caſe of an action ſuch authority muſt be 
proved to have been given, in like manner as where a per- 
ſon draws or accepts for another, treated on in C. III. 9 1. 

ar. 1. 

Ir the right to indorſe be in a feme ſole, Iunmarried woman] 
and ſhe afterwards marry, this right will be in her huſband, 
by the general rule of law, as that a feme covert or married 
woman can have no property either real or perſonal. How- 
ever in divers inſtances, whereof mention will hereafter be 
made, a wife may contract and be ſued as a feme ſole. 

2. IF the right to indorſe be in a perſon who dies, the ſame 
will be in his perfonal repreſentatives, whereof more particu- 
hr mention will preſently be made. If ſuch right was in 2 
perſon who becomes bankrupt, it will be in his affignees.* 

» Trar the perſonal repreſentatives may indorſe, was held in 
Rawlinfon v. Stone, King's Bench, Mich. 20 Geo. IL oh a writ 
of Error from the Common Pleas. In this caſe, an inland bill 
of exchange was made payable to A. or order. A. died, and 
the adminiſtrator of A. afligned the note to the plaintiff in the 
Common Pleas ; for whom the court gave judgment upon de- 
murrer- The court upon argument of the writ of Error here, 
held, that the executor or adminiſtrator might aſſign it over: 

And they affirmed the judgment of the court of Common 
Pleas. The executor or adminiſtrator is only aſſignee in law; 
not in fact. Yet they held that he might aſſign it by the name 
of executor or admittiftrator, and that it was the common 
method to do ſo, The indorſement virtually included it. 
By juſtice Buller in delivering his opinion in the caſe of King 
and others executors of Stevenſon v. Thom, Mich, 27 Geo. III. It 
executors indorſe they are liable perſonally, and not as execu- 


tors; for their indorſement would not give an action againſt 
the effects of the teſtator.—In this caſe it was held, that, 
£ where 
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where 2 payee of a bill of exchange indorſes it to A. and B. 
as executors, they may declare as ſuch in an action againſt the 
acceptor d. | 
A NOTE payable to a feme ſole, or order, who afterwards 
marries, can only be indorſed by the huſhand*, And where an 
action was brought upon a promiſſory note made to a married 
woman, and indorſed by her to the plaintiff, judgment was 
iven for the defendant ; the right being in point of law veſted 
in the huſband, and the wife having no power to diſpoſe of 
it' ; which ſhe cannot have purfuant to the general rule of law, 
as before hinted; yet in caſes where a wife may be ſuppoſed 
to have a ſeparate exiſtence ſhe may contract and be ſued 
a feme ſole; as by the cuſtom of London a ze covert ſhall ſuc 


and be ſued, if ſhe is a ſole merchant or trader, and where the 


huſband does not intermeddle, and if the action is laid in the 
city the huſband ſhall be named for conformity; but if judge 
ment be given, execution ſhall be only againſt the wife, In 
the caſe of Corbett v. Poelmtz and Ann his wife, King's Bench, 
Mich. 26 Geo. III. it was held that a feme covert, living apart 


from her huſband, and having a ſeparate maintenance, may 


contract and be ſued as a feme ſole, That ſhe continues liable 
notwithſtanding ſhe aliens the whole again; and that in ſuch 
caſe the huſband is not liable even for neceſſaries. That where 
credit has been given to the wife of a man in exile, ſhe alone 
is liable; ſo where the huſband has abjured the realm, and 
where he is tranſported ; and where a married woman has a 
ſeparate eſtate and acts and receives credit as a feme ſole ſhe 
ſhall be liable as ſuch*, But a feme covert, living in adul- 
tery, and ſeparate from her huſband, cannot be ſued as a femg 
ſole, if ſhe have no ſeparate maintenance}, 

3. A BILL payable to one for the uſe of another may be in- 
dorſed over by him to whom made payable, If A. draw a 
bill of exchange payable to B. for the uſe of C. and B. for 
a valuable confideration indorſes it ayer to D; D. may bring 
an action againſt A. the drawer ; and he cannot plead that the 


money was extended in his hands at the ſuit of the king, for 


a debt due from C. far C. being only cu, gue trufl, had only 

| Wie remedy for the money; 
and B. is only reſponſible in equity to C. for the breach of 
truſt. Adjudged and affirmed in the Exchequer Chamber, 


it appearing that the bill was indorſed hefare any ſeizure op 


13 writ 


4 1 Durnf, and Eaſt, Rep. 485, Guide and Guard, Chap. IV, 
* Ney Abr. 610. 1 Dprnf. and Eaſt, Rep. 5. 
Str. 316. k Gilchriſt v. Brown, Trin 32 Geo. III. 
« Tradez's and Copveyancer's 4 Durnf. and Eaſt, Rep. 760. 
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writ of extent iſſued out; and an indorſement on ſuch a 
bill was good by the cuſtom of Merchantsi.—— This bill was 
drawn payable to Price or order for the uſe of Calvert, here. 
tofore mentioned in C. IV. { XI, par. 2. 

4. Ir an infant draw a bill of exchange infancy is a good 
plea in bar to an action brought againſt him; as mentioned 
in C. II. g rv. par, 1. 80 if an infant indorſe no recovery 
can be had on that indorſement againſt him. But if an in- 
fant draw a note, and it be indorſed by another, the in- 
dorſee has his remedy againſt the indorſer; as ſhown in C. III. 
$ Iv. 


'{$ vir. 1. WHERE a bill of exchange is drawn by two 
(not being in partnerſhip) payable © zo ws or ou, order, and 
ſubſcribed by both, it ſhould be indorſed by both; as in 
Carvick v. Vickery, Hil, 23 Geo. III. wherein the action 
was brought by the indorſee of a bill of exchange, which 
was in the following form: „ Mr. Abraham Vickery, — Two 
cc months after date, pleaſe to pay 0 vs or our order” the ſum 
& of, &c.—- ohn Maydwell, — John Maydwell.” 


"The bill was indorſed thus; 0 
ce 7 Mayd well. 
0 


lloauay.“ 

The Maydwells were father and ſon. The indorſement 
was by the ſon. They were admitted not to be partners. 
The bill, when due, was preſented to the defendant, and 
accepted, and, at the time of the acceptance, he wrote upon 
it a direction to his banker to pay it. The cauſe was tried at 
the ſittings after Mich. Term, 23 Geo. III. at Guildhall, be- 
fore lord Mansfield, who non-ſuited the plaintiff, becauſe 
there was not an indorſement by both the parties, to whoſe 
order the bill was made payable.” In Hilary term next en- 
ſuing a rule being obtained to ſhew cauſe, why. there ſhould 
not be a new trial, this caſe was argued by counſel on each 
ſide, on the iſt of February, 
| In ſupport of the non-ſuit it was infiſted that it was clear, 
when two or more perſons are the payees of a bill of ex- 
change, (which in this caſe the drawers were) and there is 
no partnerſhip between them, the indorſement of one will 
not bind the reſt, nor make the bill negotiable. The only 
reaſon for the names of both the father and the ſon appear- 
ing to this bill, muſt haye been, to prevent its being paid 

without 


Evans v. Cramlington, Cunningham's Law of Bills, 65. cites Carth. * 
her, 264- 1 Show, 5. 8. C. 2 Ven, 309. 8. C. 
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without the joint order of both. Even if the indorſement 
had been ſpecially by the one, to pay for himſelf and the other, 
yet, without evidence of a partnerſhip, the other could not 
have been bound, The firſt promiſe of the acceptor was to 
pay to the order of tue, and a new promiſe to pay to the 
order of one could not be raiſed, without a conſideration, It 
would be a nudum pactum [a naked agreement}. Indeed, where 
there is a partnerſhip, the acceptance of one partner does 
not bind the others, unleſs the bill concerns the part- 
nerſhip trade. 'This was determined in the cafe of 
Pinkney v. Hall, [in C. IV. g x1. par. 1]. The ſame thing 
muſt hold as to indorſements. If there is no caſe exactly 
on the ſubject, it is becauſe the matter has never been doubted. 
Whitcomb v. I/hiting may be cited on the other ſide; but it is 
not ad idem [to the ſame point}, The ſtatute relative to pro- 


miſſory notes [in C. II. g II. par 1. only enables juch jervant 


or agent as is uſually intrufted by the principal, to bind him 
by his ſignature, A partner's ſignature binds the partnerſhip 
upon that ground; for every partner may be conſidered as an 
agent for the reſt of the partnerſhip. 

ON the other fide, it was argued, that two perſons, by 
joining in the ſame bill, hold themſelves out to the world as 
partners, and therefore, for that purpoſe are to be treated and 
dealt with as ſuch. It appears by the evidence, that the ac- 
ceptance and order to the banker were after the indoriement ; 
that order therefore, amounted to a recognition of the power 
of the one to bind the other, Beſides the ſon had the cuſtody 
of the bill, which implied an authority from the father to 
negotiate it. The before-mentioned caſe of /7/tconib v. 


A hiting, was cited. 


Loxn MANSFIELD, chief juſtice : I have looked into that 
caſe, and do not think it % idem. The general queſtion is 
of great importance, viz. Whether an undertaking by a bill 
of exchange to pay A, and B, is an undertaking to pay A. »r 
B. We will therefore take ſome time to conſider of it. And 
the court took time to deliberate from the 1ſt till the 4th of 
February, when lord Mansfield delivered their unanimous 
opinion, that the Maydwells, by making the bill payable ““ z 
«ar o due, had made themſelves partners as to this tranſaction, 
whereon the rule for a new trial was made abſolute, 

AND at the enſuing ſittings at Guildhall, on 3d March, 
1783, the new trial came on before lord Mansfield, and a 
ſpecial jury; when Wallace, counſel for the defendant, {tated 
and offered to prove, that, by the univerſal uſage and under- 
ſtanding of all the bankers and merchants in London, the in- 
dorſement was bad, becauſe not ſigned by both the payees. 

I 4 Howarth, 
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Howarth, counſel on the other ſide, objected to any evi. 
dence of that ſort; inſiſting that the point was a queſtion of 
law, and had been decided by the court, But lord Mansfield 
ſaid, he did not think the queſtion was ſo decided as to pre- 
elude the evidence offered; and therefore, oyer-ruled the objec- 
tion. Wallace then called Mr. Goſling, an eminent banker, 
to prove the uſage; but the jury ana voce, [with one voice] 
declared they knew it perfectly to be as he had ſtated it, and 
withqut hearing the witgeſs found a yerdict for the de- 
fendant.* : 

2, In partnerſhips, the act of one partner will bind the reſi 
And all latent partners are liable far the acts of oſtenſible per- 
ſons in the ſirm of any buſineſs in which ſuch perſons have 
any concern®*,, In Lyn and others v. King and Charlton, at 
the ſitting juſt now cited, an action was fox recovery of 130l. 
the amount of a bill of exchange.—In evidence on the part of 
the plaintifts it was proved that they had received a draft 
drawn in the name of King and Cy, on one John Purclow, 
which not heing accepted was returned to the defendants.— 
The defence ſet up was, that King and Charlton were not 
partners in the tranſaction to which this draft zelated ; they 
were only engaged together in the pottery buſineſs. Lord 
Kenyon, conceived that ſuch defence was inadmiſſible z and 
that when any perſons engage in partnerſhip they make them- 
ſelves liable for whatever dehts are contracted, whether with 
or without the knowledge of each other, and this his lordſhip 
ſupported, by an opinion of Lord Mansfield, on a very cele- 
brated caſe decided ſome years ago, A country gentleman 
of great fortune, had lent a ſum of money to a houſe, and was 
to receive intereſt in proportion to the profits of the houſe : 
the houſe failed, and it was Lord Viansfield's opinion that 
the country gentleman had made himſelf à partner, by which 
he was totally ruined, - Verdict was found for the plaintiffs, 
with the amount of the bill of exchange and intereſt for five 
years, 
 CoxncERxING what will conſtitute a partner, and make a man 
liable as ſuch, hath been much litigation, as appears by the dif- 
ferent caſes which we ſhall here attend to, and from whence 
may be perceived what will conſtitute a partuer and make a 
man liable as ſuch, and likewiſe how partners may be ſued. 
Wurz there was a partnerſhip for ſeven years between 
Brooke and Pell; but at the end of one year agreed to bg 

| | Aiflolved, 


| Doug. Rep. 653. 2 Edit, | 
Fer Lord Kenyon, in Hilt v. Ogle, Sittings after Trin. Term, 34 Geo, III. 
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diſſolved, but no expreſs diſſolution was had. The agrees 
ment recited, that Brooke being deſirous to have the profits 
of the trade to himſelf, and Pell being deſirous to relinquiſh 
his right to the trade and profits, it was agreed, that Brooke, 
ſhould give Pell a bond for 24851. which Pell had brought 
into the trade with intereſt at five per cent, which was accord- 
ingly done, And it was farther agrecd, that Brooke ſhould 
ay ro Pell 2001. per Annum for fix years, if Brooke ſo lon 
; ived, as in lieu of the profits of the trade; and Brooke cove- 
pants, that Pell ſhould have free liberty to inſpe&t his books. 
Brooke became a bankrupt before any thing was paid to Pell. 
And an action being hrought for a debt incurred by Brooke 
in the courſe of trade, Lord Mansfield held that Pell was a 
ſecret partner. This was a device to make more than legal 
intereſt of money, and if it was not a partnerſhip it was a 
crime, And it ſhall nat lie in the defendant Pell's mouth ta 
ſay, it is uſury, and not a partnerſhip*. 

Bur where money was lent to a trader hy a partner who 
retired from buſineſs, at legal intereſt, with an additional an- 
nuity for a certain term of years, it was held by the court of 
Common Pleas not ta he a continuation of the partnerſhip. 
Davey counſel far the plaintiff in arguing for a new trial, here 
inſiſted, that the agreement was either a ſecret continuance 
of the old partnerſhip, or a ſecret commencement of a new 
one; being for the retiring partner to leave his money in the 
viſible partner” s hands, in order to carry on his trade; and 
to receiye for it twelve and an half per cent, profit, which 
could not be fairly done, unleſs it be underſtood to ariſe from 
the profits of the trade, And that defendant ought there. 
fore to be conſidered as a fecret partner. And he relied 
much on the caſe of Bloxbem v. Pell, above cited. For the 
defendant it was argued that the preſent cafe is very diſ- 
tinguiſhable from that of Blaxham v. Pell, Pell was to be 
paid out of the profits of the trade, as appears from the. 
Fovenant to inſpect the books, which elſe would be uſeleſs. 
This annuity was expreſsly given as and in lieu of thoſe pro- 
fits. It was contingent in another view, as it depended on the 
life of Brooke, by whom thoſe profits were to, be made. In, 
our caſe the annuity is certain, not caſual z it does not de- 


pend on carrying on the trade, nor to ceaſe when that is left 
off, but is due out of the eſtate of the borrower. It is not a 


neceſſary dilemma, that it muſt be either uſury or partner. 
WP. It may he, and probably was, a premium for the good 
will 


© Blexhan v. Pell, Sittings in March, 1775. cited in 2 Black, Rep, 99g: 
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will of the trade. And whether that is agreed to be paid at 
once, or by inſtallments, it is the fame thing. 

Jusrick Br acksTonNE, I think the true criterion (when 
money is advanced to a trader) is to conſider whether the 
profit or premium is certain and defined, or caſual, indefinite 
and depending on the accidents of trade. In the former caſe it 
T5 2 loan (whether uſurious or not, is not material to the preſent 
queſtion) in the latter a partnerſhip, The hazard of loſs and 

rofit is not equal and reciprocal, if the lender can receive 
only a limited ſum for the profits of his loan, and yet is made 
Fable to all the lofles, all the debts contracted in the trade, to 
any amount. 

As a man may be conſtituted a partner, and liable as ſuch by 
lending money to a trader, for which he is to have more than 
legal intcreſt; ſo he may be by joining in the purchaſe and ſale 
of particular goods, But it js held that, to make a man liable 
as 2 partner, there muft either be a contract between him 
and the oftenſible perfon to ſhare jointly in the profits and 
Jofs, or he muſt have permitted the other to make uſe of his 
credit, and to hold him out as one jointly anſwerable with 
himfelf*, And that, if A. B. C. and D. enter into an agree- 
ment to purchaſe goods in the name of A. only, and ta take 
aliquot ſhares of the purchafe, but it does not appear that 
they are jomtly to reſell the goods. On failure of A. the 
oftenfible buyer, B. C. and D. are not anfwerable to the ſeller 
as partners. By Lord Loughborough in delivering his 
opinion in Cacpe v. Eyre, the caſe juſt now cited. This is an 
action on a contract of ſale, the vender can have no remedy 
againft any perfon with whom he has not contracted, unleſs 
there be a partnerſhip, in which caſe all the partners are liable 
as one individuat Tt has been juſtly obferved, that a ſecret 
partnerfhip can be no conſideration to the vender ; though 
for reafons of policy and general expedience the law is poſitive 
with reſpect to the fecret partner, that when diſcovered he 
ſhall be liable to the whole extent, In many parts of 
Europe, limited partnerſhips are admitted, provided they 
be entered on a regiſter ; but the law of England is other- 
wife, the rule being, that if a partner ſhares in advantages, 
he alfo ſhares in all diſadvantages. In order to conſti- 
tute a partner{hip a communion of profit and lots is eſſen- 
tial, The ſhares muſt be joint, though it is not neceſſary 
they thould be equal. If the parties be jointly concerned 

* in 


4 Crace v. Smith, Eaſter, 15 Geo. * Hoar v. Dawes, E. 20 Geo, III. 
III. 2 Black. Rep. 998 Doug. 371. 2 Edit. c 
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in the purchaſe, they muſt alſo be jointly concerned in the 
future ſale, otherwiſe they are not partners. 

In a very late caſe before the court of King's Bench, 
wherein is contained various learned diſquiſitions on what will 
make a man liable as a partner, was an action for goods fold 
and delivered, brought under orders of the Lord Chancellor, 
made upon the petition of the plaintiff and others in the 
bankruptcy of the defendants; and here the Court held that, 
acts ſubſequent to the time of delivering goods on a contract 
may be admitted as evidence to ſhew that the goods were de- 
hvered on a partnerſhip account, if it were doubtful at the 
time of the contract. But if it clearly appear that no part- 
nerſhip exiſted at the time of the contract, no ſubſequent act 
by any perſon, who may afterward become a partner (not 
even an acknowledgement that he his liable, or his accepting 
a bill of exchange drawn on them as partners for the very 
goods) will make him liable in an action for goods fold and 
delivered; though he will be liable in an action on the bill 
of exchange 8. 

Wirz reſpect to ſuing partners, it is held that, aſſumpſet 
for partnerſhip debts may be brought againſt one partner 
only ; and unleſs he pleads in abatement, he ſhall be after- 
wards concluded ®, So if an action is brought againſt one 
partner only, no advantage can be taken of the omiſſion, but 
by plea in abatement i. For conformity ſake partners muſt 
all be made parties, if the defendant inſiſts on it, in the be- 
ginning of the ſuit, by a plea in abatement. If he does not 
plead in abatement, he waives the point, and ſhall not be al- 
lowed to ſet it up, when perhaps he has no defence, when the 
cauſe goes down to trial.— In general, it is conceived there is 
no reaſon, to make all the partners defendants in an action of 


_ effumpſit, though upon a known partnerſhip debt k. 


Tu contract when made with partners, is originally a 
joint contract, but may be ſeparate as to its effects. Though 
all are ſued jointly, and a joint execution taken out, yet it 
may be executed againſt one only. Each is anſwerable for 
the whole, and not merely for his proportionable part. 
Equity muſt be called in to make the reſt contribute. A 
creditor, being party to the contract, is bound both by law 
and conſcience, to do all that is neceſſary to effectuate the 
contract. He may ſue one of his debtors only; but if the 
defendant 


s Saville v. Robertſon, Trin, 32 Geo. 3 Abbot v. Smith, E. 14 Geo. III. 
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defendant calls on him to make all the reſt defendants, he 
ſhall be obliged to do it. It is juſt that it ſhould be ſo. 1. That 
all may aſſiſt in defence. 2. That all may enter into a rata. 
ble contribution to pay what ſhall be recovered, 3. To take 
away all colour and pretence of coljution'. 

3- PowER giyen to one partner on diſſolution of partner. 
ſhip to receive and pay debts, does nat authorize him to in- 
dorſe a bill in the name of the partnerſhip, though drawn by 
him in the name, and accepted by a debtor of the partnerſhip 
after the diſſolution; as in Hilgaur v, Finlynſon, Galbreath and 
Harper, Common Pleas, Hil. 29 Geo. III. it was held that 
on the diſſolution of a partnerſhip between A. B. and C. a 

er given to A. to receive all debts owing to, and pay thoſe 
owing from the late partnerſhip, does not authorize him to in- 
dorſe a bill of exchange in the name of the partnerſhip, though 
drawn by him in the name, and accepted by a debtor of the 
partnerſhip after the diſſolution; and that the indorſee cannot 
maintain an action on the bill againſt A B. and C as part» 
ners; and that neither can ſuch indorſee maintain an action 
againſt them for the money paid to tho uſe of the partnerſhip, 
though in point of fact the money raiſed by diſcounting a 
note which he had giyen (in diſcounting the bill,) be applied 
by A. to the payment of a debt due from the partnerſhip. 

Tux circumſtances of this caſe were as follow The plain- 
tiff was a warehouſeman and factor, the defendants were alſo 
warehouſemen and factors in partnerſhip from Midſummer 
1785 to the 28th of July 1787, when the partnerſhip was 


diſſolved and notice of the diſſolution given in the Gazette 


as under. 

« Notice is hereby given, that the copartnerſhip between 
c Thomas Finlyſon, Thomas Galbreath, and Henry William 
66 Harper, of Bow church- yard, Warehouſemen, under the 
* firm of Finlyſon, Galbreath and Harper, and alfa at 
6 Glaſgow under the firm of Henry William Harper and 
6e company, was by mutual conſent diſſolved this day; all 
F demands upon the above firm will be paid by Thomas 
6 Finlyſon of Bow church-yard, who is empowered to re- 
% ceive and diſcharge all debts due to the ſaid copartnerſhip.” 
$ Witneſs our hands, this 28th day of July 1787.— Thomas 
Finlyſon — Thomas Galbreath.— Henry William Harper. 

Ar the time of the above diſſolution, one Scott was in- 
debted to the partnerſhip in 5581, and the partnerſhip in- 
bebted to Sterling Douglas, and Co. in 89ol. On the 21ſt. 
of September 1787, Finlyſon drew the bill in queſtion in the 
name of the late partnerſhip on Scott, payable on the 23d. of 

: Ft November 
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November following for 3041. 28. which Scott accepted. On 
the gth. of October Finlyſon indorſed it, in the name of the 
partnerſhip, to the plaintiff, who diſcounted it, by giving his 
own promiſſory note, for 3041. 3s. 6d. payable on the 25th 
of November, (the difference of 1s. 6d, being on account of 
the note being due two days later than the bill). This note 
of the plaintiff's was indorſed by Finlyſon to Sterling Douglas, 
and Co. who diſcounted it, and received the money they had 
advanced by ſo diſcounting the note, back again from Finly- 
ſon, in part of payment of the debt owing to them from the 
partnerſhip. When the note became due, the plaintiff paid 
it to Sterling Douglas and Co, two days before Scott's bill 
become due, Finlyſon took it up, and gave in lieu of it an- 
other bill to the plaintiff, accepted by Lee, Strachan and Co. 
but did not take back Scott's bill. Afterwards Lee, Strachm 
and Co's. bill not being paid, and Finlyſon having become 
a bankrupt, the plaintiff brought this action againſt all the 
partners, on Scott's bill which remained in his hands, and 
obtained a verdict. —A rule was granted to ſhew cauſe why 
this verdict ſhould not be ſet aſide, and a new trial granted. 
Lord LoucHBoRoucH. I was of opinion at the trial, that 
there was an equity in favour of the plaintiff, the money 
ariſing from his ncte being de facto applied for the benefit of 
the partnerſhip, and the authority from the other partners 
giving him power to diſcharge their debts. But I am now 
convinced that I was miſtaken. Conſider the nature of this 
tranſaction; Finlyſen applies to Kilg6ur to diſconnt the bill 
accepted by Scott, and in part of the diſcount takes a promiflory 
note from him; Kilgour, before Scott's bill became due, 
changes it with Finlyſon for another, accepted by Lee, 
Strachan and Co. returns that, and takes Scott's bill back 
again. Now all this was carried on, without any idea of the 
former partners being bound by it. On the 1oth of October, 
long before the plaintiff's note was due, the defendant applied 
to Sterling Douglas.and Co, to diſcount it, who accordingly 
did diſcount it, but received the money back again in part of 
payment of their debt owing from the partnerſhip, When 
this note became due the plaintiff paid it to Sterling Douglas 
and Co. but at that time no debt was owing to them from the 


partnerſhip, the payment therefore of the plaintiff, was not a 


payment to the uſe of the partnerſhip, though the money 
raiſed by diſcounting his note before it was due, was in fact 
paid in diſcharge ot a partnerſhip debt, yet he cannot follow 
the money through all the applications of it made by =” 
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ſon. Heath and Wilſon, Juſtices of the ſame opinion. Juſtice 
Gould abſent. - Rule abſolute for a new trial a. = 
4. WHERE a man is a ſpecial agent under a limited au- 
thority, it is held that he cannot bind his principal by any 
act beyond the ſcope of ſuch limited authority. But if an 
agent employed by the indorſces of a bill to get it diſcounted, 
warrant it to be a good one, his employers are bound by his 
act, and are liable to refund if the bill be afterwards diſho- 
noured by the acceptor ; as in Fen v. Harriſon, Trin. 30 Geo. 
HI. On a motion for a new trial, the facts appeared to be 
theſe; this was an action for money lent, money paid by the 
plaintiffs to the uſe of the defendants, and money had and re- 
ceived by the defendants to the uſe of the plaintifts. A bill 
of exchange was drawn by Liveſey and Co. on Gibſon and 
Johnſon in favour of one Norman, which came by indorſe- 
ment to the defendants ; who, being deſirous of getting it 
diſcounted, employed Francis Huet for that purpole, telling 
dim to carry it to market and get cath for it, but that they 
would not indorſe it. F. Huet applied to his brother James 
Huet to get the bill diſcounted, informing him that it was 
the defendants” bill, and that though they did not chooſe to 
indorſe it, yet he added (as a reaſon of his own) that, as 
their number was on the bill, it was equivalent to an in- 
dorſement; and he (F. Huet) would indemnify him if he 
indorſed the bill. On an application by James Huet to the 
plaintiffs, and on his indorſing the bill, without which in- 
dorſement he could not have got the bill diſcounted, the 
plaintiffs diſcounted it; chiefly relying on the credit of Gib- 
ſon and Johnſon, for at that time they did not know that the 
defendants had any concern with the bill. Afterwards how- 
ever, on the failure of Gibſon and Johnſon, the plaintiffs, 
having heard that the bill had paſſed through the defendants” 
hands, applied to them for payment, who at firſt refuſed, 
but afterwards promiſed to take it up; and, on their not 
doing ſo, this action was brought to recover the amount of it. 
Lord Kenyon, before whom the cauſe was tried, after re- 
porting the above facts, ſaid that he had told the jury that, 
if they were of opinion that James Huet had made himſelf 
anſwerable to the plaintiffs, as agent for the defendants, that 
that was a ſufficient conſideration for the defendants' pro- 
miſe; and that they were of that opinion and found a ver- 
dict for the plaintiffs, [This was a ſecond verdict : The 
plaintiffs had obtained a former verdictz but the court 
granted a new trial (without much diſcuſſion) for the pur» 
poſe of having the ſubject better conſidered], 
A rule 
* 1 H. Black. Rep. 155- | 
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A rule having been obtained to ſhew cauſe why this ver- 
dict ſhould not be ſet aſide, and another trial granted, on the 

ound that this was a nudum patium [a naked agreement], — 
The counſel for the plaintiffs contended, that the . promiſe 
made by the defendants was binding on them, whether conſi- 
dered as given by them when under a mora/ obligation to pay, 
or as having received a legal and valuable conſideration for it. 
Por the defendants, it was inſiſted that they were under 
no moral or legal obligation when they made the promiſe in 
queſtion, and conſequently it was not binding. The ſub- 
ſtance of the authority given by the defendants to F. Huet 
was that he ſhould /e the bill; for that they would not make 
themſelves liable either on the bill by their indorſements or 
by any other circuitous mode, | 

Lord Krxyox, chief juſtice, ſaid, it is extremely clear that, 
if the holder of a bill of exchange ſend it to market without 
indorſing his name upon it, neither morality nor the laws of 
this country will compel him to refund the money, for which 
he has ſold it, if he did not know at the time that it was nor 
a good bill. If he knew the bill to be bad, it would be like 
ſending out a counter into circulation to impoſe upon the 
world, inſtead of the current coin. In this caſe therefore if 
the defendants had known the bill to be bad, there is no 
doubt but that they would have been obliged to refund the 
money. I agree with the defendants' counſel that Francis 
Huet was circumſcribed in his authority; and if that circum- 
ſtance would protect the defendants, they would not be an- 
ſwerable in this action. But I am of opinion that that cir- 


cumſtance is not a decilive anſwer to this action. When 


James Huet received this bill, he was informed that it came 


from the defendants ; and on his aſking why they had not in- 


dorſed it, he was told by Francis Huet that they had done 
that which was equivalent to it, for that their number was 
on it; in this indeed he was miſtaken. However he told 
James Huet that ke ſhould be ſafe, and that he would gua- 
rantee him, on which the latter indorſed his name on the 
bill, and thus indorſed, it got into the hands of the plaintiffs. 
Lhen it is clear that the plaintiffs might reſort to James Huet 
for payment : and that brings it to this. queſtion, whether 
James Huet, who took the bill from Francis Huet knowing 
him to be the agent of the defendants, has not a right to call 
on the defendants, who conſtituted Francis Huet their agent, 
although that agent exceeded his authority; I think that he 
has. And if ſo, that is a good conſideration for the promiſe 
made by the defendants, 


JosTIcE 
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Jvs rie Asmvesr. If Francis Huet had been the generat 


agent of the defendants, I admit that they would be chatges 
able with his acts: but it appears from the evidence that he 
was conſtituted their particular agent with a circumſcribed 
authority, Francis Huet who was employed by the defend- 
ants to get the bill diſcounted, was expreſsly directed by them 
not to indorſe it, which was equivalent to ſaying that they 
would not pay it. I agree that F. Huet would Be liable to 
James Huet, either as for money paid to his uſe, or on the 
expreſs promiſe to guarantee: but there it ſtops; for, as to 
the defendants, he paid the money in his own wrong, becauſe 
the authority which they gave was exceeded. Therefore, on 
the whole, I think that the defendants are neither liable on 
account of the indorſement made by James Huet, nor on 
their ſubſequent promiſe to pay, becauſe not being under any 
obligation it was dum partum: 

FJosTiceE BULLER, In this caſe the defendants ſaid in the 
moſ} expreſs terms that they would not make themſelves liable 
on tae bill; for when they told F. Huet that they would not 
indorſe it, it was the ſame as if they had told him in terms 
40 fell it. When a perſon refuſes to indorſe a bill, it cannot 
be implied that he means to make himſelf liable on the bill, 
much leſs in a more extenſive way than if he had indorſed it; 
The authority of F. Huet was circumſcribed ; he was miſ- 
taken in what he ſaid to J. Huet; he did not eveti deſire 
J. Huet to act on the authority of the defendants ; he thought 
that the defendants would be liable ; but that was merely his 
bpinion. F. Huet therefore did not merely pledge the names 
bf the defendants in any way whatever : Conſequently they 


were under no obligation whatever to promiſe, ahd it is 


nudum pactum. I agree with my brother Aſhhurſt; that there 
is a wide diſtinction between general and particular agents: 
If a perſon be appointed a general agent, as in the caſe of a 
factor for a merchant reſiding abroad, the principal is bound 
by his acts. But an agent, conſtituted fo for a particular 

urpoſe and under a limited and circumſcribed power, cannot 

ind the principal by any act in which he exceeded his au- 
thority ; for that would be to ſay chat one man may bind an- 
other againſt his conſent; 

JosTicE GRrosE; The queſtion is, whether at the time 
when the defendants made this promiſe it was nudum pactums 
br whether there were any legal conſideration for it. In the 
firſt place, his is a new attempt to make the defendants liable 
as if they had indorſed the bill, when in fact they refuſed to 
indorſe it. The ſubſtance of the converſation between the 

| | | defendants 
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defendants and F. Huet was this; they ſaid © take the bill, 
get it diſcounted, and fell it, but we will not be anſwerable 
to the holder of the bill in any way whatever.“ If that be 
ſo, undoubtedly they were not liable to the holder; and then 
the ſubſequent promiſe is without conſideration, unleſs ſome- 
thing paſſed at the time when it was made to raiſe a conſi- 
deration, But nothing is ſtated to ſhew that the defendants 
received any benefit, or that the plaintiffs renounced any ad- 
vantage, A ſtrong circumſtance in this caſe is that at the 
time of the original tranſaction the credit of Gibſon and Johnſon 
was much relied on. 'Then there is no pretence to impute 
fraud to any of the parties; and, if not, the morality fol- 
| Jows the law, I conſider this as a new and dangerous attempt 
to make the defendants liable, and that even beyond the ex- 
tent to which indorſers are; and if we were to make them 
liable, it would be difficult to ſay what law attaches on them, 
As to the diſtinction between a general and particular agency; 
| think it was pointedly put by my brother Aſhhurſt, with 
whom I intirely agree. 

Tuxkx Judges differing in opinion from lord Kenyon the 
rule for a new trial was made abſolute ®, 
O the third trial of this cauſe the ſame evidence was 
given as on the ſecond trial, with this difference, that when 
the defendants deſired F. Huet to get the bill diſcounted, 
they did not ſay they would not indorſe it, The jury found a 
verdict for the plaintiffs, which the defendants' counſel 
moved in Hil, Term 31 Geo, III. to ſet aſide ; but the court 
were unanimouſly of opinion that the rule for ſetting aſide 
the verdict, and granting a new trial, ſhould be diſcharged ; 
on the ground that as the defendants had authorized F. Huet 
to get the bill diſcounted without reſtraining his authority as 
to the mode of doing it, they were bound by his acts; and 


YP We W272 hk nnd * AO held 
- 


| that, if it were doubtful, from the converſation which paſſed 
} between the defendants and F, Huet at the time when they 
. applied to him to get the bill diſcounted, what authority the 
. defendants intended to confer on F. Huet in this tranſaction, 
. their ſubſequent conduct, in promiſing to pay the bill was 
5 deciſive.— But the three judges, Aſhhurſt, Buller, and Groſe, 
ſaid, that, had not the evidence on this trial varied from that 
wen before, they ſhould have continued to entertain the 
1 ame opinion which they delivered on the former occafion :. 
e | 
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CHAPTER VII. 


Of the Co federation on which Bills and Notes may have bees 


* obtained. Of their being loft, ſtolen, forged, uttered under 
falſe Repreſentations. Negotiating, diſcounting them, 


S in C. III. F xv. alluding to this chapter, we bricfly 
FA mentioned the cafes in which a bill or note would be 
void in the hands of an innocent indorſee; and that in other 
caſes which are purpoſed to be here treated on, although x 
bill or note may be aveided if obtained on a bad or illegal 
conſideration, yet the conſideration cannot be taken advan, 
tage of, but in an action between the original parties; and 
that when a bill or note is transferred and paſſes into the 
hands of third perſons, who gave a valuable conſideration, 
the tranſaction HERE: the original parties cannot in an 
zetion be enquired into, unleſs in the caſes there mentioned. 
Here we ſhall in our firſt ſection treat on the conſideration 
that may de enquired into, in an action between the original 
parties themſelves. In $ 11. on the conſideration by which a 
bill or note will be void in the hands ef an indorſee. On the 
alteration & che date of a bill of cxchange after acceptance; 
and on a promillory note being indorſed after it become due. 
In 5 II. on bills and notes being ſtolen or loſt ; and how the 
oſer ſhould act for recovering his misfortune. In { iv. on 
tealing bills and notes, and its being felony, Obtaining them 
with deſign to defraud, Negotiating them by an innocent 
perſon after being ſtolen. In 4 v. on forging bills and notes; 
bttering fame under falſe repreſentations, And in v1. on 
that an innocent holder of a forged bill may recover againſt 
the acceptor. On diſcounting bills and notes; and lay down 
the tables for calculating the intereſt. 


| $1. AS to the conſideratien that may be enquired into, in 
an action between the original parties themſelves z this may 
be in various inſtances, as will be ſeen in the following para- 

graphs. = 1 
1. As where the conſideration is for the performance of 
any thing illegal; as in an action on a note of hand, on the 
trial the defendant gave in evidence, that the note was ob- 
tained upon a ſmuggling conſideration z on which the jury 
found a verdict for him. On a motion for a new trial, Jord 
Mansfield was ſtrongly of opinion, that ſuch evidence ſhould 
got hae been admitted; and took a difference, my os 
TY. Pry: AM! F 
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plaintiff alledges the turpis cauſa [the foul cauſe], as the cauſe 
of his action; and where the defendant ſets it up as the 
, ground” of his defence; in both which caſes he denied that 
either party ſhould avail himſelf of his own wrong, and 
„ granted a rule to ſhew cauſe, But afterwards in the cloſe of 

the term, the cauſe being compromiſed, lord Mansfield took 

it up again nero motu, and declared that it was now the clear 


* F opinion of the whole court, that on this action an illegal con- 
de fſideration might clearly be fet up as a defence; and they did 
er not ſee why it might not be done on an action of debt on 


bond; for every creditor ought in juſtice to prove the conſi- 
deration on which his contract is founded, and though the 
law allows bonds and notes, to be primd facie evidence of a 
| good conſideration, without proving it on the part of the 
| plaintiff, yet it onght not to preclude the defendant from 

$ ſhewing, that the conſideration in fact is a bad one -. ; 
| IF the conſideration is illegal it will be ſufficient to pre- 
| clude the plaintiff from recovering in his action. But if the 
| original tranſaction is not morally bad, its illegality ariſing 
| only from its being prohibited by ſtatute, every thing done in 
| conſequence of the ſtatute will not be deemed void; as where 
money was borrowed to pay a ſtock-jobbing contract, though 
of a partner in the tranſaction, it was held not to be within 
| the ſtatute of 7 Geo. II. but recoverable ; as in Faikney v. 
Reynous and Richaraſon E. 7 Geo. III. Debt on bond 23d 
Feb. 1765, for 3oool. Defendants pleaded that ſince the 
| ſtatute 7 Geo. II. the plaintiff corruptly entered into ſeveral 
agreements for transferring ſundry parcels of ſock, on the 
joint account of himſelf and defendant Richardſen, to be de- 
livered at a certain time, kw the reſcounter day in February 
following; and in performance thereof, corruptly and con- 
| trary to the form of the ſtatute paid 3000l. to divers perſons, 
for making up the differences in price, for not performing 
laid contracts; and that the bond was made for ſecuring to 
the plaintiff 1 cool. being Richardſon's moiety of the ſaid dif- 
ferences ; and for no gther conſideration, and therefore void 
in law. The plaintiff demurs and defendant joins in de- 

murrer. | 
Lorxp MANSFIELD, chief juſtice : I am clear that this is no 
defence, even allowing it to be well pleaded. Compounding 
differences for ſtock ſold is not malum in ſe, but merely pre- 
hibitum. Where a thing is prohibited by act of parliament, 
# is void as between the parties; and no court of juſtice will 
| K 2 allow 
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allow 2 man to recover for what is made unlawful to be done, 
But this Caſe is not within the act of parliament.— The bond 


is for money lent to another to fulfil a prohibited contract. 


If a man lends money to be lent upon uſury or to pay a gam- 
ing debt, can it not be recovered ? 'There is no difference 
whether borrowed of Faickney or of any other perſon.— 
Judgment for the plaintitt'®. 

So in a later caſe wherein the doctrine of the abovemen- 
tioned is recognized, it was held that if two perſons jointly 
engage in a ſtock-jobbing tranſaction, and incur loſſes, and 
employ a broker to pay the differences, and one of them re- 
pay the broker with the privity and conſent of the other the 
whole ſum, he may recover a moiety from that other in an 
action for money paid ta.his uſe, notwithſtanding the ſtatute 


7 Geo. II. c. 8. As in Petrie v. Hannay, Mich, 30 Geo. III. 


In the year 1773, Sadlier, Petrie, and the defendant, were 
engaged together in ſtock ſpeculations on their joint account 
to a conſiderable amount, the whole of which were illegal, 
except a transfer of a ſum of 10,0001. Having incurred ſe- 
veral lofles, on the 8th January 1774 they came to a ſettle- 
ment with Portis their broker, who had paid all the differ- 
ences. And on that occaſion Keeble repaid to Portis the 
whole ſum which had been ſo advanced by him, except 8111. 


which was part of the defendant's ſhare of the loſſes, and for 
which Keeble drew a bill on him in favour of Portis, which 


the defendant accepted. This bill not being paid by the de- 
fendant when it became due, Portis brought an action there- 
on, after Keeble's death, againſt the preſent plaintiffs his exe- 
cutors, and recovered the amount, no defence being ſet up 
on account of the illegality of the tranſaction: 2641. part of 
the ſum for which the defendant had given his acceptance, 
was his ſhare of the loſs ariſing from the real transfer of the 
10,000]. The preſent action was brought to reimburſe the 
plaintiffs the fum recovered againſt them by Portis, and the 
declaration was for money paid by the plaintiffs to the de- 
fendants' uſe, upon which they obtained a verdict for the 
whole demand, at the fittings after laſt Eaſter term at Guild- 
hall before lord Kenyon. 
' A RULE was obtained laſt term to ſhew cauſe why the ver- 
dict ſhould not be ſet aſide in whole, or at leaſt be reduced to 
the ſum of 2641, And after arguments by counſel hereon, 
lord Kenyo:: chief juſtice, in delivering his opinion ſays, 
& The firſt action, which was brought againſt theſe plain- 


40 tiffs, 


2 Fartney v. Reynows, Miah. J Geo. III. 1 Black, Rep. 649 ² 
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« tiffs, was on a bill of exchange, which had been accepted 
« by the defendant on account of the loſſes : Now it is clear 
« that that action did not merge the original demand, and 
« the whole tranſaction may ſtill be brought before the court. 
« And if it appear to the court that a bill of exchange is 
« given without any confideration, it is nudum pactum ex quo 
* non oritur actio, i. e. a naked agreement, from which ariſes 
« no action; or if it be for an illegal conſideration, the whole 
« matter may be examined.” Here the whole tranſaction 
may be enquired into, which, on examination, is, I think, 
prohibited by ſtatute 7 Geo. II. c. 8, 
| Bur the three other judges differing in opinion from the 
chief juſtice, held that this caſe was governed by that of 
Faikney v. Reynous, and by Mr. Juſtice Aſhhurſt in deliver- 
ing his opinion : I think that this caſe muſt be governed by 
that of Faikney v. Reynous, And if we were to determine 
that the plaintiffs are not entitled to recover in this action, we 
muſt overturn the authority of that caſe, The court did not 
proceed in that caſe on the ground that it was an action on 
the bond, and that the defendants were not at liberty to go 
into the confideration of it; for they permitted a diſcuſſion 
of the facts ſtated in the plea, and they argued from them : 
but they ſaid, that even admitting them to be true, ſtill it 
was no defence to the action; and lord Mansfield and the 
whole court proceeded on the ground that it was not malum 
in ſe, but only ma/um probi bitum; and as the plaintiff was 
not concerned in the uſe which the other made of the mo- 
ney, it was a fair and honeſt tranſaction between thoſe par- 
ties, —The rule was diſcharged e. 

WHERE a tranſaction is impeached on account of its ille- 
gays as being oppoſed to the law of this country, there is a 
diſtinction between the caſe, where both plaintiff and defend- 
ant reſide here, and where the plaintiff reſides abroad and is 
a foreigner and bound by no allegiance to this country; as 
that the ſubjects of one country reſiding there are not bound 
to take notice of the revenue laws of any other, In the 
latter caſe if the plaintiff know that the defendant intends to 
tranſgreſs the laws of this country, and he has contracted 
with him for goods, which contract is complete, before theſe 
laws can attach, he may recover on the contract l. But it is 
otherwiſe when the plaintiffs or ſome of them reſide in a 
place ſubject to the crown of Great Britain, An action 
cannot be maintained by ſeveral partners for goods ſold by 

K 3 | one 
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Walker the plaiftiff, having contracted a love and value for 
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one of them living in Guerriſey, and packed by him in a pars 
ticular manner for the purpoſe of ſmuggling, though the 
other partners, who reſided in England, knew nothing of 
the ſale; for it is a contract by ſubjects of this country, made 
in contravention of the laws: and this caſe muſt be conſi- 
dered in the ſame light as if all the partners lived in Eng- 
land ©. 

2. PasrT ſeduction has been held a good confideration f; 
but future proſtitution an illegal one; and where a bond was 
given for cohabitation with a woman ſeduced by the obligor, 
and for maintenance after death; the bond was held void in 
law, being calculated for the purpoſes of proſtitution ; as in 
the caſe of Malter v. Perkins admin/flrator, King's Bench, 
Mich. 5 Geo III. In this cafe an action of debt was brought 
on bond for 600l. Defendant prays oyer of the condition; 
which recitec, that the inteſtate William Perkins and Mary 


Each other, had agreed to live together, on the following 
ferms, that he ſhould find her with board, lodging, cloaths, 
and a ſervant to attend her; and, if he happened to die in 
her lifetime, or ſhould refuſe to live with her, he ſhould pay 
her an annuity of 6ol. per annum and that if the left him, or 
kept company with any other man, he ſhould not be obliged 
to pay her the annuity, or to find her in board, &c. The 
Condition of the bond was therefore for the performance of 
this agreement. Whereupon the defendant pleaded, that this 
bond was given for an unlawful conſideration, that of living 
together in a ſtate of fornication ; and was therefore void in 
law. Plaintiff replied, that ſhe being a virgin, was ſeduced 
by the ſaid Perkins ; and that for making a proviſion for her, 
and as a compenſation for her chaſtity, he gave her the aid 
bond. To which the defendant demurred in law; and aſſign- 
ed ſeveral objections in point of pleading, ' which were waved 
on the argument, by Wedderburn defendants counſel, who 
inſiſted that, on the face of the bond, it appeared to be aw 
illegal conſideration, and therefore the bond was void. 

BL acksToxE, plaintift's counſel argued, That the conſider— 
ation in the bond was twofold ; iſt. Lo engage plantitF to live 
on with Perkins in a ſtate of debauchery, which is immoral ; 
and therefore contrary to law. 2d, To make a proviſion for 
her, in caſe of his death; which, as ſhe was debauched by 
him, is clearly a good conſideration, within the caſes of lady 

Annaldale, 


Biggs v. Lawrence, Mich. 30 Geo. III. f Aua dale v. Harris, 2 P. W.“, 
3 Durot, & Eaſt, Rep. 454 132. 
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inalllal-, 2 P Will. 432. Cray and Rooke, Ca. temp, Talbot, 
153. That if a bond be conditioned to perform two things, 
one contrary to law, and the other conſiſtent with law; the 
bond ſhall be good as to the latter, and only void as to the 
former. — That if the bond had been put in ſuit for not con- 
tinuing to live together, the plaintiff could not have recovered; 
but being now ſucd on the virtuous part of the contract, to 


recover a maintenance after the obligot's death it was legal, 


And in ſupport of this doctrine, he cited Che/man and Nainby 
Ld. Raym. 1456. Stra. 739, as full in point, 

Bur by the court: The conſequences drawn would be juſt, 
did not the foundation fail in point of fact. Here is no virtu- 
ous part in the contract. All is calculated for the purpoſes 
of proſtitution : And by juſtice Wilmot, Initead of premium 
pudicitiæ [a reward of chaſtity], this is premium impudicitsia 
[a reward of unchaſtity J. Therefore by the whole court: 
(except juſtice Deniſon who was abſent during the term) judgs 
ment was for the defendants; _ 5 

3. In the caſe of proſecution for felony, an agreement to 
ſtifle ſuch a proſecution is unlawfulꝰ; as where the action was 
on a bond conditioned for the payment of a ſum of money. 
The defendant pleaded after ſetting forth the condition, that 
it was entered into as an indemnitication to the plaintiff for 
a note which he had given to a perſon, to bribe him not to 
appear as a witneſs on an indictment, And the court held 
that the deed was void ab initis * from the beginning]. 

4. A RECOMMENDATION to an office in the King's houſes 
hould though of a private nature, and not withia the ſtatute 
of the 5th & 6th Ed. VI. is held to be an illegal conſider- 
ation; as in the caſe of Harrington executor v. Du Chatel ex- 
ecutor, in Chancery, 1781. The late lord Rochford being 

oom of the ſtole to his Majeſty, and in conſequence of that 
office recommending pages of the preſence, &c. treated with 
the plantiff's executor to recommend him upon a vacancy, on 


condition that he ſhould grant two annuities, one of 1001; to 


St. Ferrol the defendant's teſtator, who had been lord Roch- 
ford's travelling tutor, and was then a bond creditor of his 
lordſhip for 6001. and the other of 4ol. to another perſon, 
An action being brought upon the annuity bond, by de- 
fendant's teſtator, for the arrears of the annuity of 100l. the 
plantiffs filed their bill for an injunction, The defendants 
had demurred and the demurrer had been over ruled, and 

K 4 upon 


4 1 Black. Rep. 5170 i Callins v. Blantern, Common Pleas, 
® 3 P. Will, 279. ; 7 Cco. III. 2 Will Rep. 349» 
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upon the motion to continue the injuction upon the merits, 
the anſwer being put in; it was argued on the part of the 
plaintiffs, that this bond was pro turpi cauſd [for a foul cauſe}, 
that lord Rochford having a confidence placed in him by the 
king, had abuſed that confidence, by ſelling his recommen- 
dation; and, upon the public policy of the law, ſuch an 
agreement ought not to ſtand. On the other hand it was 
argued that it was allowed this was not an office within the 
ſtatute of 5 & 6 Edw. VI. that it was merely an office re- 
ſpecting the king's private, not his public character; and that 
it was turpis contractus | a foul contract] that might have been 
pleaded at law. 

Lorp CHANCEL LOR expreſſed his doubts, whether it might 
not have been brought upon the record at law, by a plea, and 
made a defence there to the action, but thought that not a 
ſufficient reaſon to prevent his interpoſition, the court of law 
never having determined that it could be ſo brought there as 
a defence. He then admitting that it was not within the 
ſtatute of Edw. VIX. but treating it as a matter of public 
policy of the law, and fimiliar to marriage brokage bands where, 
though the parties are private perſons, the practice is publickly 
detrimental, ordered the injunction to be continued till the 
hearing. Upon the hearing Feb. 5, 1783, the injunction 
was ordered to be perpetual !. 

As to marriage brokage. Contracts and bonds for money 
to procure marriage betwcen others have been held void in 


equity; and wherever a parent or guardian inſiſt upon private 


gain, on the marriage of children; covenant or obligation for 
it ſhall be ſet aſide in chancery, as extorted from the huſ- 
band ®. Such bonds although good at law, are juſtly con- 
demned in equity, as introductive of infinite miſchief n. 

5. IT is an illegal conſideration, where all the creditors of an 
inſolvent, conſent to accept a compoſition for their reſpeCtive 
demands, upon an aſſignment of his effects by a deed of truſt, 
to which they are all parties; and one of them, before he exe- 
cutes, obtain from the inſolvent a promiſſory note for the 
reſidue of his demand, by refuſing to execute till ſuch note be 
made; the note is void in law, as a fraud on the reſt of the 
creditors z and a ſubſequent promiſe to pay it is a promiſe 
without conſideration, which will not maintain an action“. 

6. Trvs having proceeded with the conſideration that may 


bs 
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de enquired into in an action between the original parties, 
we ſhall conclude this ſection with relating a caſe, wherein it 
was held that defendant might bring evidence that a bull of 
exchange was paid, although he had promiſed to pay it, and 
ſo avoid the promiſe by ſhewing no conſideration for the bill. 
In Mich Term, 28 Geo. III. a rule was obtained to ſhew cauſe 
why there ſhould not be a new trial, the cauſe having been tried 
before Mr. juſtice Gould at Hertford ſummer aſſizes 1787. And 
it appeared in evidence that the plaintiff and defendant had 
mutual dealings together, and had applied to one Rawnfley 
to ſettle their accounts, who had accordingly adjuſted all mat- 
ters in diſpute, except the bill on which the action was brought. 
This the defendant ſaid he could prove he had paid. Upon 
which, it was agreed that the bill ſhould be depoſited in the 
hands of Rawnſley, and if the defendant brought proof of 
the payment within a month, the bill thould be delivered up 
to him, if not he promiſed to pay it to the plaintiff No proof 
being brought by the defendant within the month, the bill 
was delivered to the plaintift, who brought his action upon it. 

Tux counſel for the defendant offered to give in evidence, 
that the original debt was paid for which the bill was given, 
and that the defendant could not within the month find the 
witneſs by whom it might have been proved according to the 
agreement, he having abſconded to avoid an arreſt. This 


evidence the judge refuſed to admit, holding that the defend- 


ant was bound by his agreement to pay the bill if he did not 
bring the neceſſary proot within the month. 

THE abovementwned rule being obtained to ſhew cauſe 
why a new trial ihould not be granted, on the ground that this 
evidence ought to have been admitted. Lawrence, ſerjeant, 
having ſhewed cauſe againſt the rule, and Rooke, ferjeant, 
argued in favour of it. 
 JusTice Gould, after ſtating the facts, ſaid, that he was 
of opinion at the trial, that the plaintiff had a right to 
prove the ſpecial promiſe of the defendant, under the general 
count of inſiuul comput. (ut laid in the declaration, on the au- 
thority of Buller's Niſi Prius, p. 139, and that the promiſe 
not being performed, was intitled to recover, the defendant 
not being at liberty to bring evidence in excuſe for his non- 
performance, where the undertaking was peremptory. That 
ſuch an undertaking was upon ſufficient conſideration, he cited 
the caſe of Amie v. Andrews, 1 Mod. 166. and Knight v. RAI 
worth, Cro. Eliz. 469.— The reſt of the court were of opinion, 
that though this was a new promiſe on a ſpecial agreement, and 
though under a general count of in/imal computaſſent, ſuch 2 

' promiſe 
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promiſe might be given in evidence, yet as in the prefent inz 
ſtance, it was to pay an old debt, the condition not being per- 
formed, it was to be conſidered only as evidence of the debt, 
and the effect of it was to ſhew, that the plaintiff had prima 
farie, only a right to recover. The defendant therefore ought 
to have been admitted to prove that the debt was diſcharged, 
becauſe by ſo doing, he would avoid the promiſe by ſhewing 
there was no conſideration for it. Rule made abſolute v. 


F 11. HavinG in our preceding ſection attended to different 
caſes, wherein the conſideration may be enquired into in an 
action between the original parties; we ſhall here proceed with 
the confideration by which a bill or note will be void in the 
hands of an indorſee, who has his remedy only againſt the in- 
dorſer. And as this has been determined in different caſes on 
the conſtruction of certain ſtatutes, we ſhall deſcribe the eaſes, 
and afterwards attend to the ſtatutes relied on in determining 
them, with ſome other ſtatutes pertaining to this point. Then. 
relate the caſe wherein it has been determined that an action 
cannot be maintained againſt the drawer or acceptor of a bill, 
which has been altered after acceptance; and conclude the ſec- 
tion with the caſe of a bill or note negotiated after become due, 
in which the confideration may be enquired into in an action 
by an indorſee againſt the maker of a note. 3 
1. IN the caſe Huſſey v. Jacob, Mich. 8 W. III. Where 
lord Chandois loſt- money at play to Huſſey, and gave him a 
bill of exchange for it on Jacob who accepted it and afterwards 
refuſed to pay; and Huſſey brought afſumpfit againſt Jacob 
upon his acceptance. The defendant pleaded that the lord 
Chandois played at hazard with the plaintiff Hufley, and loſt to 
him at one and the fame time 1 50l. and, that for payment and 
ſecurity thereof, he drew this bill of exchange upon the de- 
fendant payable to the plaintiff, which the defendant accepted; 
and then he pleads the ſtatute of gaining of 16 Car. 2. c. 7. by 
which this bill of exchange being given for thie ſecurity of the 
ſaid ſum gained at play became void. To which the plaintiff 
demurs, and after many arguments hereon the court gave judg- 
ment for the defendant. But held that if the plaintiff had in- 
dorſed the bill over toa ſtranger {9na fi, upon good conſideration, 
and the ſtranger being ignorant of the wrong, the ſtatute could 
not have been pleaded againſt ſuch an indorſee, but it could 
againſt him who was party to the wrong *, _ | 

FS UT 
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Bor now it is held otherwiſe, as in Bowyer v. Bampton; Trin. 
14 Geo. II. where the defendant borrowed money of J. S. who 
lent it knowingly to game with, and affigned the note for a 
valuable conſideration to the plaintiff, who had no notice; yet 
it was holden void by g Ann. c. 140. 

2. Ix Rebin/on and B and. Trin. 34 Geo. I. Sir John Bland 

ve a bill of exchange to Robinſon, for 6721. v. 3ool. lent 
at the time and place of play, and 3721. loſt. The play was 

fair, and there was not any imputation on Robinſon's be- 

hayiour. He brought an action of o//imp/ir againſt Sir John's . 
repreſentative 0 gy A bill of exchange, and alto for money lent. 
Upon a caſe reſerved, the court held that he ſh-111d not re- 
cover on the firſt count, the bill of exchange being void by g 
Ann. But they held as to the ſecond count, though no action 
could be maintained for money won at gaming, the ſtatute 
prohibiting any recovery upon a gaming conſideration, yet as 
tothe money lent, the ſtatute only avoids the ſecurity, and not 
the contract, which when fair is good, and therefore gave judg- 
ment for the plaintiff for 300]. —In the ſame caſe it was made 
a queſtion, whether the plaintiff thould recover any, and what 
intereſt. As to the firſt, the court ſaid, that though the ſe- 
curity were void, yet he had agreed to pay intereſt. As to the 
ſecond, though the practice had been to ſtop. intereſt at the. 
bringing of the action, yet they held the plaintiff intitled to in- 
tereſt to the time of the judgment, and ſaid, the court ought 
always to give intereſt to the verdict at leaſt e. 
3. A BILI. of exchange given upon an ufurious conſidera- 
tion is void, even in the hands of an indorſee for valuable con- 
Kderation without notice of the uſury; as in Lowe and others v. 
Maller. This was an action directed by an order of the court 
of Chancery, dated 18th of December, 1780, and tried be- 


fore lord Mansfield at Guildhall, at the litting after Hilary 


Term 21 Geo. IIL Whereupon a caſe was made for the opi- 
nion of the court, and after arguments thereon the court de- 
Hvered their opinion with great deliberation. 

IN the action the plaintiffs declared as indorſees of Harris and 
Stratton, to whom the bill was ſtated to have been indorſed by 
Lawton the drawer and payee. The defendant was the ac- 
ceptor. The defence was, that the bill was given upon an uſu- 


Tipus contract between Harris and Stratton, and the defendant, 


'This-was controverted by the plaintiffs ; but they alſo inſiſted, 


that the bill was indorſed to them for a valuable conſideration 


and without notice of the ſuppoſed uſury, and it was argued, 
that, 


8. 1155 * Law of Nig Prius, 29 4. Edit. 1785. 


promiſe might be given in evidence, yet as in the preſent in: 
ſtance, it was to pay an old debt, the condition not being per- 
formed, it was to be conſidered only as evidence of the debt, 


and the effect of it was to ſhew, that the plaintiff had prima 
farie, only a right to recover. The defendant therefore ought Þ 
to have been admitted to prove that the debt was diſcharged, Þ 


becauſe by ſo doing, he would avoid the promiſe by ſhewing 
there was no conſideration for it. Rule made abſolute v. 


F 11. HavinG in our preceding ſection attended to different] 


caſes, wherein the conſideration may be enquired into in an 


action between the original parties; we ſhall here proceed with] 
the confideration by which a bill or note will be void in the! 
hands of an indorſee, who has his remedy only againſt the in- 
dorſer. And as this has been determined in different caſes on! 
the conſtruction of certain ſtatutes, we ſhall deſcribe the eaſes, 
and afterwards attend to the ſtatutes relied on in determining] 
them, with ſome other ſtatutes pertaining to this point. Then] 
relate the caſe wherein it has been determined that an action! 
cannot be maintained againſt the drawer or acceptor of a bill, 


which has been altered after acceptance; and conclude the ſec- 
tion with the caſe of a bill or note negotiated after become due, 
in which the conſideration may be enquired into in an action 
by an indorſee againſt the maker of a note. 

1. IN the caſe Hufſey v. Jacol, Mich. 8 W. III. 
lord Chandois loſt- money at play to Huſſey, and gave him a 
bill of exchange for it on Jacob who accepted it and afterwards 
refuſed to pay; and Huſſey brought afſumpſit againſt Jacob 
upon his acceptance. The defendant pleaded that the lord 
Chandois played at hazard with the plaintiff Hufley, and loſt to 


him at one and the ſame time 1 5ol. and, that for payment and 


Where 


ſecurity thereof, he drew this bill of exchange upon the de-] 
fendant payable to the plaintiff, which the defendant accepted; 
and then he pleads the ſtatute of gaining of 16 Car. 2. c. 7. by 
which this bill of exchange being given for the ſecurity of the 
faid fum gained at play became void: To which the' plaintiff 
demurs, and after many arguments hereon the court gave judg-F 


ment for the defendant. 


Bur held that if the plaintiff had in- 


dorſedthebill over toaſtranger (ona fig upon good conſideration, Þ 
and the ſtranger being ignorant of the wrong, the ſtatute could] 
not have been pleaded againſt ſuch an indorfee, but it could] 


Bur 


againſt him who was party to the wrong. 
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Bor now it is held otherwiſe, as in Bowyer v. Bampton, Trin. 
14 Geo. II. where the defendant borrowed money of J. S. who 


lent it knowingly to game with, and affigned the note for a 
valuable conſideration to the plaintiff, who had no notice; yet 


it was holden void by g Ann. c. 140. 
2. Ix Robinſon and Band. Trin. 34 Geo. I. Sir John Bland 


gave a bill of exchange to Robinſon, for 6721. v:z. 3ool. lent | 
at the time and place of play, and 3721. loſt. The play was 


fair, and there was not any imputation on Robinſon's be- 


haviour. He en 7 an action of o//ump/ir againſt Sir Johar's . 


repreſentative on the bill of exchange, and alto for money lent: 


Upon a caſe reſerved, the court held that he ſh-11d not re- 


| tover on the firſt count, the bill of exchange being void by g 


Ann. But they held as to the ſecond count, though no action 


could be maintained for money won at gaming, the ſtatute 


prohibiting any recovery upon a gaming conſideration, yet as 
to the money lent, the ſtatute only avoids the ſecurity, and not 
the contract, which when fair is good, and therefore gave judg- 
ment for the plaintiff for 300]. —In the ſame cafe it was made 
a queſtion, whether the plaintiff ſhould recover any, and what 
intereſt. As to the firſt, the court ſaid, that though the ſe- 
curity were void, yet he had agreed to pay intereſt. As to the 
ſecond, though the practice had been to ſtop. intereſt at the 
brivging of the action, yet they held the plaintiff intitled to in- 


tereſt to the time of the judgment, and ſaid, the court ought 
4 always to give intereſt to the verdict at leaſt . 


„ A BiL1. of exchange given upon an uſurious conſidera- 
tion is void, even in the hands of an indorſee for valuable con- 
fideration without notice of the uſury; as in Lowe and others v. 
Haller. This was an action directed by an order of the court 
of Chancery, dated 18th of December, 1780, and tried yo” 
fore lord Mansfield at Guildhall, at the litting after Hi 
Term 21 Geo. III. Whereupon a caſe was made for the opi- 
nion of the court, and after arguments thereon the court de- 
Hvered their opinion with great deliberation. 

IN the action the plaintiffs declared as indorſees of Harris and 
Stratton, to whom the bill was ſtated to have been indorſed by 
Lawton the drawer and payce. The defendant was theace 
ceptor. The defence was, that the bill was given upon an uſu- 
Tipus contract between Harris and Stratton, and the defendant, 
Fhis was controverted by the plaintiffs ; but they alſo inſiſted, 
that the bill was indorſed to them for a valuable conſideration 
and without notice of the ſuppoſed uſury, and it was argued) 

b 
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that although it ſhould appear that the original tranſaction was 
uſurious, ſtill the defendant was anſwerable to them. 

Urox the evidence it appeared, that, Waller, a commiſ- 
fioner of the ſtamp duties, had employed one Lemon, a money- 
broker, to raiſe the ſum of 2001. upon the bill in queſtion, 
Harris and Stratton, hearing of this, ſent their broker to Le- 
mon, to enquire whether Waller wanted money, and he told 
the broker he believed he did, for, to his knowledge he had a 
Dill to pay in a few days. The broker ſaid his principal would 
advance 100l. in money, and 1ool. in goods, but that the goods 
ſhould be choice ſorts, and he ſhould not loſe by them ; that 
he ſhould have them at the warehouſe price. Lemon upon 
this, went and informed Waller, that Harris and Stratton's 
broker had been with him; and Waller aſking him how they 
would deal, he told him what had paſſed, and that the broker 
had appointed him to go with Waller, to Harris and Stratton's 
warchouſe, the next day. Waller, agreeable to this appoint- 
ment, went, along with Lemon, the next day, and found 
Harris and Stratton at their warchouſe; who made an apology 
to Waller for not having any money at the time, but only 
goods; and deſired the buſmeſs might be let alone for a few 
days. Lemon called ſeveral times after this, to get a day fixed, 
and told them, as he had mentioned before to their broker, 
that Waller wanted money, in order to pay ſeveral demands. 
In the courſe of about three weeks, Harris and Stratton ſaid 
to him, that, if Waller would come the next day, they would 
give him gol. and he and Waller accordingly went the next day. 
When they came, one of the partners weut out, and returned 
in a little time, ſaying he could not get any money. but it 
Waller would take the whole in goods, he ſhould have them 
directly. Waller agreed; and the goods, (hoſiery ware) were 
forted out by one Strutt, a broker who was preſent, and de- 
livered to Waller, and at the ſame time, Waller delivered to 
Harris and Stratton the bill of exchange, and alſo an aſſign- 
ment of his ſalary, as a collateral ſecurity in caſe the bill ſhould 
not be paid when it ſhould become due. Strutt and Lemon 
carried the goods to the ſhop of Elderton, an auctioneer, who 
was a ſtranger to Waller, and who was to ſell them, or ad- 

- vance the value. He deſired two hours to make his calcula- 
tion, and, at the end of that time, Lemon and Waller came 
to him, and he offered 1201. for the goods, ſaying, it was the 
utmoſt they were worth. Waller took the 120]. it being 
agreed, that, if they ſhould ſell for more, the ballance ſhould 
be accounted for by Elderton, and, if for leſs, that Waller 
ſhould be anſwerable to him for the difference, Afterwards, 


Elderton 
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Nderton delivered an account to Waller of the ſale of the goods 
at 1171 2s. 2d. There was no evidence that the plaintitfs 
knew of the above tranſaction, or the circumſtanags under 


which the bill had been given. 


Tux queſtion whether the tranſaction was a loan of money 
for more than 5 per cent. under colour of a fale of goods, was 
left to the jury. If they ſhould be vf opinion, that it was, it 


vas agreed that a caſe ſhould be reſerved on the other point, 


being a mere matter of law, ' 

In ſumming up the jury, Lord Mansfield told them, that the 
ftatute of uſury | 12 Ann, ft. 2. c. 16.) was made to protect 
men who act with their eyes open; to protect them againft 
themſelves. Upon this principle, it makes it penal for a man 
to cake more than the fixed rate of intereſt, it being well known 
that a borrower in diſtreſs would agree to any terms. « No 
« perſon ſhall take, directly or indirectly, for the loan of 
« money, &c. above the value of 51. for the forbearance of 
« 1001. for a year, and fo after that rate for a greater or leſſer 
« ſum, or for a longer or ſhorter time.” They were, there- 
fore, to conſider whether the tranſaction between the de- 
fendant and Harris and Stratton was not, in truth, a loan of 
money, and the ſale of goods a mere contrivance and evaſion. 
The moſt uſual form of uſury was, his lordthip faid, a pre- 
tended fale of goods. He then ſtated the material parts of the 
evidence, and made ſome ſtrong obſervations to ſhew, that it 
was not the intention of the parties to buy and fell, but to bor- 
row and lend, and that the contract was, in truth, for a loan 
OT, though under the maſk of a treaty for the ſale of 
, THe jury found the contract to be uſurious, but if, in point 
of law, the plaintifts ſhould be intitled to recover, they aſſeſſed 
the damages at 2221. 10s. being the amount of the bill with 
the intereſt due upon it. | 

HErEveoN the caſe was made for the opinion of the court, 


which, after ſetting forth the bill of exchange, bearing date the 


27th of October, 1778, and payable in three months, with the 
indorſements in blank, of Lawton and of Harris and Stratton, 
—ſtated ; That the bill was given by Waller, the acceptor, to 
Harris and Stratton, upon an uſurious contract, whereby 
more than legal intereſt was ſecured. That the plaintiffs 
took the bill from Harris and Stratton for a valuable conſt» 
deration without notice of the uſury. 


Bur before this caſe was argued, Dunning in the Eaſter 


Term enſuing the trial, obtained a rule to ſhew cauſe, why 


there ſhould not be a new trial, upon the ground, that the 


original 
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original tranſaction was not a loan, but a fale of goods, and 
therefore, though it might be fradulent, it was not within the 
meaning of the ſtatute of Queen Anne. And after arguments 


for and againſt the rule, the court delivered their opinion. 


Lox MANsFIBL D, chief juſtice. Before the ſtatute of 


85 Hen. VIII. all intereſt on money lent was prohibited by the 


canon law, as it is now in Roman Catholic countries. This gave 
riſe to my ſhifts and devices to evade the law. One, which 
was then the moſt common, was provided againſt by that 
ſtatute z but the prohibition being confined to that particular 
fort of tranſactions, ufurers were thereby put upon other con- 
trivances z and experience taught the legiſlature, in the more 
modern ftatutes, not to particularize ſpecific modes of ufury, 
becauſe that only led to evaſion, but to enact, generally, that na 
ſhift ſhould enable a man to take more than the legal intereſt 
upon a loan. I herefore, the only queſtion, in all caſes like 
the preſent, is, what is the real ſubſtance of the tranſaction, 
not, what is the colour and form. I his is one of the ſtrongeſt 
cates of the ſort J ever knew litigated. It is. impoſſible to wink 
fo hard, as not to ſee, that there was no idea between the 
parties of any thing but a loan. of money. His lordſhip then 
recapitulated the ſtriking parts of the evidence, and obſerved, 
that the whole complexion of the cafe ſhewed, that the only 
purpoſe of Harris and Stratton was, to contrive how to get 
more than legal intereſt. They firſt offered part in cafh ; then 
lefs, playing the defendant on, in order to increaſe his diſtreſs; 
and, at laſt, tempted him, by an offer to conclude the buſineſs 
Immediately, if he would take the whole in goods; aſſigning 
to the laft, as their reaſon for this, that they could not procure 
the money: They did not act as perſons felling goods upon 
credit, to be paid for at a future day; but as lending on the 
ſecurity of the note and the aſſignment of the ſalary. The 
jury therefore had done perfectly right.—The whole court 
being clearly of the ſame opinion with the chief juftice, the 
rule obtained by Dunning for a new trial was now diſ- 

charged. 
Ap in Trinity Term enſuing, the caſe before mentioned to 
be made for the apinion of the court was argued, and the argue 
ments being on the 19th of June the court took till the 26th 
to conſider, and then Lord Mansfield delivered their opinion 
to the following effect: We have conſidered this caſe very at- 
tentively, and, I own with a great leaning and wiſh on my 
art, that the law ſhould turn out to be in favour of the 
plaintiffs, But the words of the act are too ſtrong. | Beſides, 
we cannot get over the caſe on che ſtatute againſt gaming, 
3 which 
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which ſtands on the fame ground. This is one of thoſe in- 
ſtances 1 in which private muſt give way to publick convenience. 
It is leſs miſchivous that the law ſhould be as it is with re- 
ſpect to bills and notes, than other ſecurities ; becauſe they 
are generally payable in a ſhort time, ſo that the indorſee has 
an early opportunity of recurring to the indorſer, if he cannot 
recover upon the bill. — The Peo/tea to be delivered to * wy 
fendant 9, 

Tux ſtatutes relied on in determining thoſe three laſt men- 
tioned caſes, appears to be the 9 Ann. c. 14. and 12 Ann. ſt. 2. 
c. 16, which after briefly deſcribing, we ſhall attend to three 
other ſtatutes, on the conſtruction of which, it is conceived a 
bill or note will be void in the hands of an indorſee, viz, 
Statute 5 Gea, 2. c, 30. Stat. 5 & 6 Edw, vi. c. 16. and the 7 
Geo. 2. c. 8, 

4. By ſtatute 9 Ann. c. 14, ſ. 1. It is enacted that, all notes, 
bills, bonds, judgments, mortgages, or other ſecurities, given 
by any perſon where the hot or any part of the conſidera» 
tion of ſuch ſecurities ſhall be for money, or other valuable 
thing, won by gaming, or playing at cards, dice, tables, tennis, 
bowles, or other game, or by betting on the ſides of ſuch as 
game, or for repaying any money knowingly lent for ſuch 

gaming, or lent at the time and place of ſuch play to any per- 
fon that ſhall play or bet e. ſhall be void. But in the ninth 
ſection hereof, it is enacted that, nothing in this act ſhall hinder 
any perſon from gaming within her Majeſty's palaces of St. 
James's or Whitehall, during ſuch time as her Majeſty ſhall be 
reſident at either of the ſaid palaces, or in any other royal 
palace where her Majeſty ſhall be reſident ; ſo as ſuch playing 
be not in any houſe, the freehold whereot ſhall be out of the 
crown, or in leaſe, and ſo as ſuch playing be for ready ne 
only. 

5. Br ſtatute 12 Ann. ſt, 2. c. 16. ſ. 1. No verſa upon 
any contract which ſhall be made after the 29th of September 


1714, ſhall take for the loan of any monies, wares, &c. above 


the value of 51. for the forbearance of 1001, for a year, and ſo 
after that rate for a greater or leſſer ſum, or for a longer or 
ſhorter time, and all bonds and aſſurances for payment of any 
money to be lent upon uſury, whereupon there fhall be re- 
ſeryed or taken above five in the hundred, ſhall be void; and 

| every 


* Trin. 21 Geo, III. Doug. Rep. lie for a wager reſpecting the mode of 
736. 2 Edit, playing an illegal game. Brown v. Lee 
elt is lamentable that, for wagers fon, Lrin, 32 Geo. III. 2 H. Black. 
even upon indifferent matters actions Rep. 43. Nor for it in many other caſegy 
way be maintained, But no action will See 3 Durnt, & Ealt, Rep. 693, 


1 
| 
[! 
[| 
| 
| 
f 


144 - | Cray, VII. 5 it, 


every perſon which ſhall receive, by means of any corrupt bar. 
gain, loan, exchange, cheviſance, ſhift, or intereſt, of any 
wares or other thing, or by any deceitful way, for the forbear- 
ing or giving day of payment for one year, for their money 
or other thing above 51. for 100l. for a year, and ſo after that 
rate for a greater or leſſer ſum, or for a longer or ſhorter time, 
ſhall forfeit the treble value of the monies and other things 
lent, 

6. Br ſtatute 5 Geo. 2. c. 30. ſ. 11. Every bond, bill, note, 
contract, agreement, or other ſecurity whatſoever, tobe made or 
given by any bankrupt, or by any other perſon, unto, or to the 
uſe of, or in truſt for, any creditor, or for the ſecurity of the 
payment of any debt or ſum of money duc from fuch bank- 
rupt, at the time of his becoming bankrupt, or any part 
thereof, between the time of his becoming bankrupt, and ſuch 
bankrupt's diſcharge, as a conſideration, or to the intent to 
perſuade him, her, or them, to conſent to, or ſign any ſuch 
allowance or certificate, ſhall be wholly void, and of no ettect ; 
and the monies thereby ſecured, or agreed to be paid, ſhall 
not be recovered or recoverable, and the party ſued on ſuch 
bond, bill, note, contract or agreement, ſhall and may plead 
the general iſſue, and give this act, and the ſpecial matter in 
evidence. 

7. By ſtatute 5 & 6 Edw. vi. c. 16. ſect. 2. If any perſon 
bargain or ſell any office or deputation, or any part of them, 
to receive money or other profit, or take any promiſe or aſſur- 
ance to have money or profit for any office or deputation, or 
any part of them, or to the intent that any perfon ſhould have 

office or deputation, or any part of them, which office 
ſhall in anywiſe touch or concern the adminiſtration or execu- 
tion of juſtice, or the receipt, controlment or payment, of any 
of the King's treaſure, revenue, auditorſhips, or ſurveying of 
lands, or the King's cuſtoms, or any adminſtration or neceſ- 
fary attendance in the cuſtom-houſes, or the keeping of any of 
the King's fortreſſes, or which ſhall concern any clerkſhip in 
any court of record wherein juſtice is to be miniſtered, every 
ſuch perſon that ſhall bargain or ſell any of the ſaid offices or 
deputations, or that ſhall take any mony or profit, &c. ſhall 
not only loſe all his right and eſtate in the office, or the gift or 
nomination of the office, but alſo fuch perfon that ſhall give 
any _— or make any promiſe or aſſurance for the offices, 
&c. ſhall be adjudged a diſabled perſon to have the ſaid office, 
&c.— Sect. 3. All ſuch bargains, agreements and aſſurances, 
ſhall be void. —Se&t. 4. This act ſhall not extend to any office 


whercof any perſon is ſeized of any eſtate of inheritance, nor 
. | to 
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to any office of parkerſhip, or of the keeping of any park; 
houſe, manor, garden, chaſe or foreſt. —Sett. 5. If any perſon 
offend contrary to this act, yet all acts done by ſuch perton by 
the authority of the office or deputation, before ſuch perſon be 
removed from the office, ſhall be good. —Scct. 7. This act 
ſhall not extend to the chief juſtices of the King's Bench or 
Common Pleas, or to any juſtices of aſſize, but that they may 
do concerning offices to be granted by them, a3 they — hare 
done before. 

By comparing the words of thoſe two laſt mentioned ſtatute: 
with the two preceditig, it ſeems not to admit of a doubt, but 
that the Tame determination would be againſt an indorſee in 
thoſe caſes as in the former. And, query, if a bill or note 
would not be determined void in the hands of an indorlec, if 
within the meaning of the following ſtatute, though the ſame 
is filent as to ſecurities, and only makes the contract void. See 
91. par. 1. pages, 131, 132, 133: 

8. By ſtatute 7 Geo. 2. c. 8. All contracts upon which afiy 


premium ſhall be given for liberty to put upon, deliver, accept 


or refuſe, any public ſtock or ſecurities, and all wagers, puts 
and refuſals, relating ts the preſent or tuture price of ſtock or 
ſecurities, ſhall be void; and all premiums upon ſuch contracts 
or wagers ſhall be reſtored to the perſon who ſhall pay the 
ſame, who ſhall be at liberty, within ſix months from the 
making ſuch contract, or laying ſuch wager, to ſue for the 
ſame, with double coſts ; and it ſhall be ſufficient therein ſor 
the plaintiff to alledge that the defendant is indebted to the 
plaintiff, or has received to the plaintiff's uſe, the money or 
premium ſo paid, whereby the plaintiff's action acerued accord- 


ing to the form of this ſtatute without ſetting forth the ſpecial 


matter. 

9. In Mafter v. Miller, Trin. 31 Geo. III. it was held that 
the alteration of the date of a bill of exchange, after acceptance, 
whereby the payment would be accelerated, avoids the inſtru- 
ment ; and no action can be afterwards brought upon It, even 
by an innocent holder for a valuable conſideration, 

Ix this caſe the firſt count in the declaration was in the 
uſual form by the indorſee of a bill of exchange againſt the 
acceptor ; it ſtated that Peel and Co. on the 20th of March 
1788 drew a bill for 9741. 108. on the defendant, payable three 
months after date to Wilkinſon and Cooke, who indorſed to 
the plaintiffs, The ſecond count ſtated the bill to have been 
drawn on the 26th of March. There wete alſo four other 
counts, for money paid, laid out and expended z money lent 
and advanced; money had and received; and on an F 

ſtated, 
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ſtated. The defendant pleaded the general iſſue; on the trial 
of which a {ſpecial verdict was found. 

Ir ſtated tl. at Peel and Co. on the 26th of March 1788 drew 
their bill on the defendant, payable 3 months after date to Wil- 
kinſon and Cooke, for 97 41 10s, © which ſaid bill of exchange, 
made by the ſaid Peel and Co. as the ſame hath been altered, 
accepted, and written upon, as hereafter mentioned, is now 
produced, and read in evidence to the ſaid] jurors, and is now 
ene in the words and figures following to wit; © Tune 
23d. 974l. 105. Manche/ter, March 27, 1788, Three months 
after date pay to the order of Hr. //iltinjon and Coke 974). 
10s. received, as adviſed, Peel. Yates, and Co. To Mr. Carles 
Mile. C. M. 23d Jane 1788.“ That Peel and Co. delivered 
the ſaid bill to Wilkinſon and Cooke, which the defendant 
afterwards, and before the alteration of the bill herein after 
mentioned, accepted. That Wiikinion and Cooke afterwards 
indorſed the aid bill to the plaintigs, for a valuable conſidera- 
tion before that time given and paid by them to Wilkinſon and 
Cooke for the ſame. That the ſaid bill of exchange at the 
time of making thereof, and at the time of the acceptance, and 
when it came to the hands of Wilkinſon and Cooke as afore- 
ſaid, bore date on the 26th day of March, 1788, the day of 
making the ſame. And that after it fo came to, and whilſt it 
remained! in the hands, of Wilkinſon and Cooke, the ſaid date 
of the ſaid bill, wichour the authority, or privity, of the de- 
fendant, was altered by ſome perſon or perſons to the jurors 
aforeſaid unknown from the 26th day of March 1788, to = 
20th day of March 1788. That the words „ June 234” 
the top of the bill were there inſerted to mark that it would = 
come due and payable on the 23d of June next after the date; 
and that the alteraticn herem before mentioned, and the blot 
upon the date of the bill of exchange, now produced and re eat 
in evidence, were on the bill of exchange, when it was carried 
to and came into the hands and poflefſion of the Plaintiſſs. 
That the bill of exchange was on the 23d of June and allo on 
the 28th of June 1788 preſented to the detendant for pay- 
ment; on each of which days reipectively he refuſed to pay. 
Ihe verdict alſo ſtatcd that the bill fo produced to the jury and 
read in evidence was the ſame bill, upon which the plaintiils 
declared, &c. 

Tine caſe was argued in Hilary Term laſt oy Wood for the 
Plaintiffs, and Mingay for the detendant: and again on the iſt 
of July by Chambre for the plaintiffs, and Erſkine for the de- 
fendant, After which the judges delivered their ſeparate 
opinions. 

Loo 


Cnlr. VII. 5 rt, 147 


Lonp Kenvox, chief juſtice, in delivering his opinion (avs; 
The queſtion is not whether or not another action may not bs 
framed to give the plaintiffs ſome remedy, but whether this 
action can be ſuſtained by theſe parties on this inſtrument. 
For the inſtrument is the only mean by which they can derive 
a right of action. The right of action which ſubſitted in favour 
of Wilkinſon and Cooke, could not be transterred to the 
plaintiffs in any other mode tian this, in as much is a choſe in 
action is not aſſignable at law. No caſe, it is true, has been 
cited either on one ſide or the other, except that in Mien, of 
which I ſhall take notice hereafter, that decides the queſtion 
before us in the identical caſe of a bill of exchange. But caſes 
and principles have been cited at the bar which in point of law 
as well as policy ought to be applied to this caſe. That the al- 
teration of this inſtrument would have avoided it, it it had 
been a deed, no perſon can doubt. And why, in point of 
policy, would it have had that effect in a deed? Becauſe no 
man ſhall be permitted to take the chance of committing a 
fraud, without running any rilk of lofing by the event, when 
it is detected. I lay out of my conhderation all the cas; where 
the alteration was made by accident. For here it is ſtated that 
this alteration was made while the bill was in the potieiion of 
Wilkinſon and Cooke, who were then intitled to the amount 
of it ; and from whom the plaintiffs derive title: and it was 
for their advantage (whether more or leſs is immaterial) to ac- 
celerate the day of payment, which in this commercial country 
is of the utmoſt importance.—It is of the greateſt importance 
that thoſe inſtruments, which are circulated throughout Europe, 
ſhould be kept with the utmoſt purity, and that the;jfanctions to 
preſerve them from fraud ſhould not be leflened, It was doubted 
ſo lately as in the reign of George the Firſt, in Ward's caſe 
[2 Str. 747. and 2 L. Raym. 1461.] whether forgery could be 
committed in any inſtrument leſs than a deed, or other inſtru- 
ment of like authentic nature; and it might equally have been 
decided there that, as none of the preceding determinations 
extended to that caſe, the policy of the law ſhould not be ex- 
tended to it. But it was there held that the principle extended 
to other inſtruments as well as to deeds ; and that the law went 


as far as the policy. It is on the ſame reaſoning that I have 


formed my opinion in the preſent caſe. The caſe cited from 
Molloy [ Price vi Shute in C. iv. 9 x. par. 2.] indeed at firſt made 
a different impreſſion on my mind: but on looking over it 
with great attention, I think it is not applicable to this caſe. 
No alteration was there made on the bill itſelf; but the party, 
to whom it was directed, accepted it as payable at a different 

2 time, 
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time, and afterwards the payee ſtruck out the enlarged at- 
ceptance; and, on the acceptor refuſing to pay, it is ſaid that 
an action was maintained on the bill. But it does not fa 

againſt whom the action was brought ; and it could not have 
been brought againſt the acceptor, whoſe acceptance was ſtruck 
out by the party himſelf who brought the action. Taking that 
caſe in the words of it, * that the alterations did not deſtroy the 
bill,” it does not affect this caſe ; not an ibta of the bill itſelf 


vas altered; but on the perſon, to whom the bill was directed, 


refuſing to accept the bill as it was originally drawn, the holder 
reſorted to the drawer. Then it was contended that no fraud 
was intended in this caſe ; at leaſt that none is found: but I think 


that if it had been done by accident, that ſhould have been found 


to excule the party, as in one of the caſes, where the ſeal of the 
deed was torn off by an infant. With reſpect to the argument 
drawn from the form of the plea, it goes the length of ſaying that 
a defendant is liable, on non-«//ump/ir, if at any time he has made 
a promile, notwithſtanding a ſubſequent payment; but the 
queition is whether or not the defendant promiſed in the form 
ſtated in the declaration; and the ſubſtance of tliat plea is that 
according to that form he is not bound by law to pay, On the 
whole therefore, I am of opinion that this falſification of the 
inſtrument has avoided it; and that, whatever other remedy 
the plaintiffs may have, they cannot recover on this bill of ex- 
change, | 

Jusrick As$HHuRsT, It ſeems admitted that, if this had 
deen a deed, the alteration would have vitiated it. Now I 
cannot ſee any reaſon why the principle, on which a deed 
would have been avoided, ſhould not extend to the caſe of a 


bill of exchange. All written contracts, whether by deed or 


not, are intended to be ſtanding evidence againſt the parties 
entering into them. There is no magic in parchment, or in 
wax. And a bill of exchange, though not a deed, is evidence 
of a contract, as much as a deed; and the principle to be ex- 
tracted from the caſes cited is, that any alteration avoids the 
contract. If indeed the plaintiffs, who are innocent holders 
of this bill, have been defrauded of their money, they may 
recover it back in another form of action: but I think they 
cannot recover upon this inſtrument, which I conſider to be a 
nullity. It is found by the verdict that the alteration was 
made while the bill was in the poſſeſſion of Wilkinſon and 
Cooke; and it certainly was for their advantage, becauſe it 
accelerated the day of payment. Now, upon theſe facts, the 
jury would perhaps have been warratited in finding that the 
alteration was made by them; at all events it was their mw 
nets 
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neſs to preſerve the bill without any alteration. If Wilkinſon 
and Cooke had brought this action, they clearly could not have 
recovered, becauſe they muſt ſuffer for any alteration of the 
bill while it was in their cuſtody ; then if the objection would 
have prevailed in an action brought by them it mutt alſo hoid 
with regard to the plaintiffs, who derive title under them. For 
wherever a party takes a bill under ſach ſuſpicious circum» 
ſtances appearing on the face of it, it is his duty to enquire 
how the alteratian was made ; he takes it at his riſk, and muſt 
take it ſubject to the ſame objection as lay againſt the party 
from whom he received it. Upon the whole, there feems to 


be no difference between deeds and bills of exchange in this 
reſpect in favour of the latter: but, on the contrary, if there 


be any difference, the objection ought to prevail with greater 


force in the latter than in the former; for it is more particu- 
larly neceſſary that bills of exchange, which are daily circu- 


lated from hand to hand, ſhould be preſerved with greater 
purity than deeds, which do not paſs in circulation, It would 
be extremely dangerous to permit the party to recover on a bill 
as it was originally drawn, after an attempt to commit a fraud, 
by accelerating the time of payment, For theſe reaſons, 
therefore, I concur in opinion with my lord. 

JusTice BoLLER, who differs in opinion from the reſt of the 
court, ſays, In a caſe circumſtanced as the preſent is, in which 
it is apparent, as found, and has been proved beyond all doubt, 
that the bill of exchange in queſtion was given for a full and 
valuable conſideration, that the plaintiffs are honeſt and inno- 
cent holders of it, and that the defendant has the amount of 
the bill in his hands, —That the defendant cannot be ſuffered 
to pocket the money for which this bill was drawn, or to en- 
able the drawer to do ſo, but that ſooner or later, provided a 
bankrutcy do not intervene, it mult be paid, I preſume no man 
will doubt. 'The drawer has received the value, the plaintiffs 
have paid it, and the defendant has it in his hands. On this 
ſhort ſtatement, every one wha hears me muſt anticipate me 


in ſaying that the defendant muſt pay it. Upon this ſpecial 


yerdict there is no foundation far ſaying that any one has been 
ilty of forgery, nor even of fraud, as it ſtrikes my mind. 
raud or felony is not to be preſumed ; and unleſs it be found 
by the jury, the court cannot imply it, Minet v. Gibſon [in 
C. II. { 11. par. 13.] is a moſt deciſive authority for that pro- 
poſition, if any be wanted ; and I do not think there is any 
foundation for the diſtinction attempted to be taken between 
that caſe and the preſent. In the arguments on that caſe, 
EF The queſtion (it was ſaid) is whether there be any rule of 
: | L 3 « law 
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« ]aw ſo reluctant that it will not recede from words to en- 
cc force the intention of the parties. I believe there is no ſuch 
& rule, For half a century there have been various cafes, 
« which have left the queſtion of forgery untouched, If a 
& bil! be forged the acceptor is bound.“ 

Tus learned judge at the concluſion of his opinion ſays, 


The juſtice, equity, and good conſcience of the caſe of theſe 


plaintitis can admit of no queſtion 3 neither can it be doubted 
but that the defendant has got the money which the plaiatifis 
ought to receive. For theſe reaſons I am of opinion that the 


plaintiffs arg entitled to judgment on either of theſe three 


counts in the declaration, namely, on the count on the bill of 
exchange ſtating the date to be the 26th; or on the count 


for money paid; or on the count for money had and re- 


ceived. | 

Josriex Gros, The only queſtion in this caſe is, whether 
there appears on the face of this ſpecial verdict a right of 
action in the plaintiſſs on any of the counts. The firſt count 
is on a bill of exchange dated the 20th of March: but, there 
being no proof. of any bill of that date, there is clearly an 
end of that count, The ſecond i is on a bill dated the 26th of 
March; but the defendant objects to the plaintifts' recovering 
on this count alſo, becauſe the bill having been altered w bile 
it was in the hands of Wilkinſon and Cooke, it is not the 
ſame bill as that which was accepted; and that is the true and 
only queſtion in the cauſe, My idea is that the plaintiffs” right 
of action as ſtated in this caunt, cannot be maintained at com- 
mon law, but is ſupported only on the cuſtam of merchants, 
which permits theſe particular „e in act/cn to be transferred 
from one perſon to. another, The plaintiffs, as indorſees, in 


order to recover on this bill, muſt prove the acceptance by the 


defendant, the indovicinent irom Wilkinſon and Cooke to 
them, and that this was the bill which was preſented when it 
became due, Now has all this been proved? The bill was 
drawn on the 26th of March, payable at three months date 
the defendants engagement by his acceptance was, that it 


ſhould be paid when it became due, according to that date, 


but afterwards the date was altered; the date I conſider as a 
very material part of the bill, and by the alteration the time 
of the payment is accęlerated ſeveral days; according to that 
alteration the payment was dergandeg on the 23d of June, 
which ſhews that the plaintiffs conſider-d it as a bill drawn the 
20th of March; then the bill which was produced in evidence 
to the jury was not the ſame bill which was drawn by Peels 


and Co. and accepted by the defendant and here the calſe:, 


which 
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which were cited at the bar, apply. Piggott's [11 Co. 27. 
is the leading caſe; from that I collect that when a deed is 
eraſed, whereby it becomes void, the obligor may plead non 
eft fictum, and give the matter in evidence, becauſe at the 
time of plea pleaded it was not his deed ; and 2dlv, that when 
a deed is altered in a material point by himſelf, or even by a 
ſtranger, the deed thereby becomes void. Now the effect of 
that determination is, that a material alteration in a deed 
cauſes it no longer to be the ſame deed. Such is the law re- 
ſpecting deeds ; but it is ſaid that that law does not extend to 
the caſe of a bill of exchange; wlicther it do or not muſt de- 
pend on the principle on wich this law is founded. The po- 
licy of the law has been already ſtated, namely, that a man 
ſhall not take the chance of committir-g a fraud, and, when 
that fraud is detected, recover on the inſtrument as it was ori- 
ginally made, In ſuch a caſe the law mtervencs, and ſays that 
the deed thus altered no loager continues the fame deed, and 
that no perſon can maintain an action pon #, In reading that 
and the other cafes cited, I ab#xrve that it is no where ſaid 
that the deed is void, merely becaule it is the caſe of a deed, 
but becauſe it is ot the jane were, A deed is nothing more 
than an inſtrument or agreement under 1cal : and the principle 
of thoſe caſes is, that any alteration in a material part of any 
inſtrument or agreement avoids it, becauſe it thereby ceaſes to 
be the ſame inſtrument, And this principle is founded on 
great good ſenſe, becauſe it tends to prevent the party, in 

whoſe favour it is made, from attempting ta make any altera- 
tion in it. This principle too appears to me as applicable to 
one kind of inſtrument as to another. But it has been con- 
tended that there is a difference between an alterstion of bills 
of exchange and deeds; but I think that the reaſon of the rule 
affects the former more ſtrongly, and the alteration of them 

ſhould be more per.al, than in the latter cate. Suppoling a 
bill of exchange were drawn for 10ol. and after acceptance the 
ſum was altered to 1000l. It is not pretended that the ac- 
ceptor ſhall be liable to pay the 1o00l.; and I ſay that he 

cannot be compelled to pay the 1ool. according to his accept- 

ance of the bill, becauſe it is not the fame bill. So is the 

nawe of the payec had been altered, it would not have conti- 


nued the ſame bill. And the alteration in every reſpect pre- 
vents the inſtrument's continuing the ſame, as well when ap- 


plied to a bill as to a deed. Ir was faid that Piggott's caſe only 
ſhews to what time the iſſue relates: but it goes further, and 
ſhews that if the inſtrument be altered at any time bæſore 
plea pleaded, it becomes void. A, is true the court will enquire 
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to what time the iſſue relates in both caſes. Then to what 
time does the iſſue relate here? The plaintiffs in this caſe un- 
dertook to prove every thing that would ſupport the aſ/ump/i: 
in law, otherwiſe the -/mp/r did not ariſe. It was incumbent 
on them to prove that, before the action was brought, this 
identical bill, which was produced in evidence to the jury, was 
accepted by the defendant, preſented, and refuſed ; but if the 
bill, which was accepted by the defendant, were altered be- 
fore it was preſented for payment, then that identical bill, 
which was accepted by the defendant, was not preſented for 
payment z the defendant's refuſal was a refuſal to pay another 
mitrumentz and therefore the plaintiffs failed in proving a 
neceſſary averment in their declaration. If the bill had been 
preſented and refuſed payment, and it kad been altered after 
the action was brought, then it might have been like the caſe 
mentioned at the bar. It was contended at the bar that the 
enquiry hefore a jury in an action like the preſent ſhould be, 
whether or not the defendant promiſed to pay the bill at the 
time of his acceptance: but granting that he did ſo promiſe, 
that alone will not make him liable, unleſs that ſame bill were 
afterwards preſented to him. I will not repeat the obſervations 
which have been already made by my lord on the caſe in A /- 
love but the note of that cafe is a very ſhort one; and the 
principle of it is not ſet forth in any other book, nor indeed 


do the facts of it ſufficiently appear. I doukt alſo whether it 


was a determination of this court; it only appears that there 
was a point made at Ni Prius, but not that it was af- 
terwards argued here. But it has been ſaid that a deciſion 
in favour of the plaintiffs will be the moſt convenient one 
for the commercial world : but that is much to be doubted 3 
for if, after an alteration of this kind, it be competent to 
the court to enquire into the original date of the inſtru- 
ment, it will alſo be competent to enquire into the ori- 
ginal ſum and the original payee, after they have been 
altered, which would create much confnſion, and open a door 
to fraud, Great and miſchievous negleéts have already crept 
into theſe tranſactions; and I conceive that keeping a ſtrict 
hand over the holders 'of bills of exchange to prevent any 
attempts to alter them may be attended with mavy good 
effects, and cannot be productive of any bad conſequences, 
becauſe the party, who has paid a value for the bill, may have 
recourſe to the perſon who immediately received it from him. 
On theſe grounds, therefore, I am of opinion that the plain- 
tiffs cannot recover on the ſecond count. Neither do I think 
that they can recover on the genera} counts, becauſe it is not 


tated 
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tated as a fact in the verdict that the defendant received the 
money, the value of the bill, —Judgment for the defendant?. 

10. WHERE a promiſſory note had been indorſed to the plaintiff 
after it became due who ſued the maker thereon, it was held 
that the latter is intitled to go into evidence to ſhew that the 
note was paid, as between un and the original payee, from 
whom the plaintiff received it; as in Brown v, Davie,, King's 
Bench, Hil. 29 Geo. III. in which an action being by the in- 
dorſee of a promiſſory note againſt the maker, the plaintiff, 
at the trial before lord Kenyon at the laſt ſittings at Guidhall, 
reſted his caſe upon the proof of the maker's and payee's hand- 
writing. 'The note appeared upon the face of it to have been 
drawn on the 6th of October 1788, payable to Sandal or order, 
and to have become due the 13th of November: it had San- 
dal's indorſement upon it; and had been noted for non-pay- 
ment. Whereupon the defendant's counſel offered to prove 
theſe facts; that Sandal having indorſed it in blank, delivered 
it to Taddy, by whom it had been noted for non-payment, 
That on the 6th of December, Sandal, having been paid by 
the defendant, the maker of the note, took it up from Taddy, 
and afterwards, without the knowledge or conſent of the de- 
fendant, negotiated it to the plaintiff. But his lordſhip being 
of opinion that, unleſs knowledge was brought home to this 
plaintiff, it would make no difference between theſe parties, 
rejected the evidence, and the plaintiff had a verdict. 

Le MEsukitR defendant's counſel, moved in this term for 
u rule to ſhew cauſe why there ſhould not be a new trial, in 
order to let the defendant into proof of the above facts, and 
cited a caſe of Banks v. Colwel!, at Launceſton Spring aſſizes 
1788 before Mr. Juſtice Buller. That was an action by the in- 
dorſee of a promiſſory note, payable on demand, againſt the 
maker, 'The defendant there was admitted to give eyidence 


that the note had been indorſed to the plaintiff a year and a half 


afterwards; and to impeach the conſideration by ſhewing that 
it had originally been given for ſmuggled goods; and that pay- 
ments had been made upon it at ſeveral times. But though no 
privity was brought home to the plaintiff, Mr. Juſtice Buller 
was clearly of opinion that he ought to be nonſuited; for he 
ſaid it had been repeatedly ruled at Guildhall, that wherever 
it appears that a bill or note has been indorſed over ſome time 
after it is due, which is out of the uſual courſe of trade, that 
fircumſtance throws ſuch a ſuſpicion upon it that the indorſee 
mult take it upon the credit of the indorſer, and muſt ſtand 


1 
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in the ſituation of the perſon to whom it was payable ; and 
here it appeared that the conſideration was illegal. Therefore 
he nonſuited the plaintiff The principle of that caſe cannot 
be diftinguiſhed from the preſent : according to which the plain- 
tiff muſt ſtand in the ſituation of Sandal with reſpect to the 
defendant, and conſequently was not entitled to recover. 

ERSKINE plaintiff's counſel, now ſhewed cauſe, contendin 
that there was no evidence offered to ſhew that the plaintiff 
knew the note to have been ſatisficd; neither was there any 
circumſtance artending it, which might reaſonably lead a pru- 
dent man to ſufpect that it had; one or other of which was 
eſſentially neceſſary to diſqualify the plaintiff from maintaining 
his action. For he had paid a valuable conſideration for the 
note to the original payee in whoſe hands it might properly be 
ſuppoſed to be. And this objection does not lie in the de- 
fendant's mouth, whoſe negligence in not taking up the bill, 
when he ſatisfied Sandal, had left it in the power of the latter 
to deceive an innocent third perſon. 

LE MEsURIER faid in addition to his former argument, that 
there was a reaſonable ground of ſuſpicion on the face cf the 
note; for the plaintiff received it after it was due, when it ap- 
peared to have been noted. 

Lorp Kenyon, chief juſtice. I think this matter ought to 
be further inquired into. It did not ſtrike me at the trial that 
there was this ſuſpicious circumitance on the face of the note; 
for if it appeared to have been noted for non-payment at the 
time the plaintiff received it, that ought to, have awakened his 
ſuſpicion, and led him to make further inquiries into the goods 
neſs of the note. Jusrick AsHyuRsT. I think the rule 
laid down by my brother Buller, in the cafe in Cornwall, is a 
very ſafe and proper one; that where a note is overdue, that 
alone is ſuch a ſuſpicious circumſtance as makes it incumbent on 
the party receiving it to fatisfy himſelf that it is a good one, 
otherwiſe much mifchief might ariſe, JusrIck BULLER-» 
There is this diſtinction between bills indorſed before and after 
they become due. If a note indoried be not due at the time, 
it carries no ſufpicion whatever on the face of it, and the party 
receives it on its own intrinſic credit. But if it is overdue, though 
J do not fay that by law it is net negotiable, yet certainly it is 
out of the common courſe of dealing, and does give riſe to 
ſuſpicion. Still ſtronger ought that ſuſpicion to be when it ap- 
Pears on the face of the note to have been noted for non-pay- 
ment; which was the caſe here. But generally when a note 
is due, the party receiving it takes it on the credit of the perſon 
who gives it to him, Upon this ground it was that, in the eaſe in 
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Cornwall, I held that the defendant, who was the maker, was 
entitled to ſet up the ſame defence that he might have done 
againſt the original payee; and the fame doctrine has been 
often ruled at Guildhall. A fair indorſee can never be injured 
by this rule; for if the tranſaction be a fair one, he will ſtill 
be entitled to recover. But it may be a uſeful rule to detect 


fraud whenever that has been practiſed. [Upon Lord Kenyon's 


appearing to ditlent from the generality of the doctrine held 
by Mr. Juſtice Buller, he proceeded to obſerve] my Lord thinks 
I have gone rather too far in ſomething that I have ſaid, but 
it is to be obſerved that I am ſpeaking of caſes where the note 
has been indorſed after it became due, when I conſider it as 
a note newly drawn by the perion indorſing it. 

Lord KEN VON, chief juſtice. I agree with that, with the 
addition of this circumſtance, that it appears on the face of 


the note to have been diſhonored, or if knowledge can be 


brought home to the indorſee that it had been ſo. But I ſhould 
think otherwiſe if no notice can be fixed on the party; at leaſt 
I am not prepared to go that length at preſent, 

JusTIcE GROSE. If colluſion thould be proved between the 
defendant and Sandal, then the former will not bz entitled ta 
ſet up this objection. But at. preſent I am of opinion that a 
new trial ought to be granted. The rule made abſolute c. < 
Tus point came before a court in a caſe of 7y/-r ve Mother, 
E. 27 Geo. III B R. which was an action by the indoriee 
of a promiflory note againſt the maker. The note was in- 
dorſed ſometime after it. was due, and there were rr any cir- 
cumſtances which led the court and the jury to corncluds 
that it was fraudulently obtained; Wherenpon a verdict was 
found for the defendant. Upon a motion for a new trial it 
was refuſed upon the merits, and Juſtice Buller at the ſame 
time ſaid, it has never been determined that à bill or note is 
not negotiable after it becomes due; but if there are any cir- 
cumſtances of fraud in the tranſaction, and it comes into the 


hands of a plaintiff by indorſenient after it is due, I have al- 


ways left it ta the jury upon the ſlighteſt circumſtances to pre- 
ſume that the indorſce was acquaiated with the traud. — The 
reſt of the court concurred in this opinion 4, 


$ 111. AS CONCERNING bills of exchange or notes being 


| Joſt, and how the loſer ſhould act for recovering his misfor- 


tune. How the loſs of a bill of exchange when left for ac- 
Ceprance muit be provided for, is ſhewn in C. IV. $ var. par. + 
y ſtatute 9 & 10 W. III. c. 17. it is provided, « that in caſe. 


any 
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my ſuch inland bill or bills of exchange,” (as heretofore men- 
tioned in C. V. 5 1. par, 1. in the former part of the act) 
* ſhall happen to be loſt or miſcarried within the time before 
« limited for payment of the ſame, then the drawer of the 
* ſaid bill or bills is and ſhall be obliged to give another bill 
« or bills of the ſame tenor with thoſe firſt given, the perſon 
« or perſons to whom they are and ſhall be ſo delivered giving 
* ſecurity, if demanded, to the faid drawer, to indemnify 
« him againſt all perſons whatſoever, in caſe the ſaid bill or 
« bills of exchange ſo alledged to be loſt or miſcarried, ſhall 
e be found again.” However the proviſion of this ſtatute 
may be uſeleſs to the loſer of the bill. A bill if loſt and found 
by any perſon, gives him no property again/t the owner, though 
it does againſt all other perſons, and the owner may have an 
action of trover for the bill in the finder's hands, but when it 
once becomes fairly transferred in the courſe of trade, the 
owner's property is from that time at an end*. A demonſtra- 
tion whereof is in our enſuing ſection, par. 3. whereto we have 
referred from C. IX. 5 12. par. 3. for ſhewing that where a bill 
or note is loſt, or ſtolen, the holder muſt prove that he took 
it þcna fide and gave a valuable conſideration for it. And hence 
it may be perceived that in cafe of a bill or note being loſt, or 
ſtolen, the owner for recovering his misfortune, ſhould make 
his caſe as public as poſſible, whereby his property may be pre- 
vented paſſing unzaticed in the courſe of trade. 


$ iv. AS to ftealing bills or notes, and its being made felony 
by ſtatute. Obtaining them with dekgn to defraud. Negotiat- 
ing them by an innocent perſon after being ſtolen. 1. Stealing 
bills of exchange, notes, &c. is felony in the ſame degree, as 
it the offender had robbed the owner of ſo much money; as 
by ſtatute 2 Geo. I. c. 25. ſ. 3. if any perſon ſhall ſteal or take 
by robbery any exchequer orders or tallies, intitling any other 
perſon to any annuity or ſhare in any parliamentary fund, or 
any exchequer bills, bank notes, ſouth- ſea bonds, eaſt-india 
bonds, dividends, warrants of the bank, ſouth-fea company, 
eaſt- india company, or any other company, bills of exchange, 
navy or debentures, goldſiniths notes for payment of money, 
or other bonds, or warrants, bills or promiſlory notesfor payment 
of money, being the property of any other perſon, notwith- 
ſtanding any of the ſaid particulars are termed in law a choſ+ in 
aFlion ; it ſhall be deemed felony, of the fame nature, and with 
r without benefit of clergy, as if the offender had ſtolen, 
Ke. any other goods of the like value with the money due on. 
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fuch orders, &c. This ſtatute is revived and made perpetual 

by 9 Geo. II. c. 18. 5 8 
2. Tavs hath tbe legiſlature provided againſt ſtealing bills 
of exchange, notes, &c. And to obtain a bill of exchange 
from an indorſee, under a pretence of getting it diſcounted, 
is felony, if the jury find that the indore did not intend to 
leave the bill in the priſoner's poſſeſſion without the money, 
and that he undertook to diſcount it with a preconcerted deſign 
to convert its produce to his own uſe; as in the caſe of the 
King v. Aickles, At the Old Bailey January ſeſſion 1784, John 
Henry Aickles was tried before Mr. Juſtice Heath, preſent Mr. 
Juſtice Aſhhurſt, for ſtealing a bill of exchange value 1col. the 
property of Samuel Edwards. The following facts appeared in 
evidence: Mr. Edwards wiſhing to get his own note of hand 
diſcounted, had made application to ſeveral perſons in the diſ- 
counting line of buſineſs for that purpoſe. A few days after- 
wards the priſoner, a total ſtranger to Mr, Edwards, left an 
addreſs at his lodgings while he was from home, „Hr. A. 
< No. 21 Great Pulincy-/treet, from fix to ſeven in the evening, 
& or from el. ven till twelve in the morning.” In conſequence of 
this addreſs, Mr. Edwards the next morning called upon the 
iſoner in Pultney-ſtreet; and a converſation upon the ſub- 
zect of money tranſactions taking place between them, the pri- 
ſoner told Mr. Edwards that he was in the diſcounting line, 
and would, whenever he choſe, diſcount a bill for him at the 
uſual premium of 21 per cent. agency, provided it was drawn 
upon and accepted by a perſon of known credit and reſponſibili- 
ty. About three weeks after his interview, Mr. Edwards again 
called upon the priſoner ; but not finding him at home, he 
the next day ſent his clerk Mr. Croxall to enquire whether he 
would diſcount a bill of fool. accepted by Mr. Richard Wells, 
of Cornhill; and requeſting that he would call in the City, 
that he might be fully ſatisfied of its validity, The priſoner 
returned with Mr. Croxall to the houſe of Mr. Richard Wells, 
in Cornhill; where he was ſhewn into a Room to Mr. Ed- 
wards, who aſked him the terms on which he would diſcount 
a bill for 1001. provided he approved of it. The priſoner re- 
plied, „ Two and a half p-r cent. agency, excluſive of the legal 
intereſt for two months,” Mr, Edwards immediately delivered 
the bill deſcribed in the indictment into the hands ot the pri- 
loner, and referred him to Mr, Richard Wells, the acceptor 
of it, who was there preſent, to ſatisfy him that it was a ge- 
nuine acceptance, Mr. Wells {aid the acceptance was his hand- 
writing, The priſoner addrefling himſelf to Mr. Edwards ſaid, 
Sir, F you will go with me to the weſl end ef the town ta Pultneys 
os Areas, 
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«* ſtreet, 7 will give yeu the cg ” Mr. Edwards replied, ce f 


ec cannot conveniently go with ron myjelf, but Mir. Croxall 


« ſhall atten you, and pay you the 25s, gener, ard the diſcount 
© on yvecvi/ins the hundred pounds,” On their departure Vir. 
Edwards whiſpered his clerk not to leave the priſoner without 
receiving the money 3 nor to loſe ſight of him; promiſing to 
follow them in half an hour. 'The priſoner and Mr. Croxal! 
accordingly proceeded together to the priſoner's lodgings in 
Pultney-ſtreet. When they arrived the pr:foner ſhewed Mr. 
Croxall into the parlour and deſired him to wait while he 
fetched the money, ſaying, « It is only about three ſtreets off; 
« and I ſhall be back: again in a quarter of an hour.” Vr. Crox- 
all however followed him down Pultney⸗ſtreet, but in turning 
the corner of Brewer-{treet loſt fight of him. He walked 

ackwards and forwards in the ſtreet for a length of time, in 
hope of jeeing him return; but without ſucceſs, During this 
interval Mr. Edwards, whohad previouſly called at the priſoner's 
lodgings, came up to Croxall, and they returned together to the 
pr:toner's lodgings, where they waited three days and three 
nights in a vam expectation of the priſoner's return. On the 
Saturday following, however, Mr. Edwards apprehended him 
at the houte of a lady in Margaret-ſtreet, where he had dined. 
He expreſſedu his ſorrow for what had happened; made ſeveral 
apologies for his miſconduct; and promiſed to return the bill : 
but he was carried berore a magiſtrate, who committed him 
6: on ſuſpicion f berrig dc b cheat,” It was proved that the 
bill had been ſeen a few days before the trial, in a ſtate of ne- 
gotiation in the hands of a Mr. Smith, and that a /ubpena duces 
ie um had been ſerved upon. him; but he did not appear, nor 
vras the bill produced in evidence. 

Tar counſel for the priſoner ſubmitted two points to the 
confideration of the court: 1it, That the bill itſelf ovght to 
have been produced in evidence. 2dly, That the facts, admit- 
ting them to be true, do not amount to felony. 

Tur FIRST PoixT. The bill is proved to be in exiſtence, 
and it is incumbent on the proſecutor to produce it, He might 
have taken proper meaſures for this purpoſe before he had pro- 
ceeded to trial. If the bill had been loft or deſtroyed, parole teſ- 
timony might perhaps have been admiſſible; but it is a clear and 
fettled principle of law, that parole reſtimony cannot be given 
of any exiſting written inſtrument, 

SECOND PorinT. To fatisfy the definition of larceny, as It. 
appears in the works of the moſt diſtinguiſhed writers upon 
Crown Law, the property muſt be taken from the poſſeſſion of 
another, The taking of the property itſelf, after it is onee ſe- 
parated from the legal poſſeſſion of its original proprietor, can 

never 
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never become a ſubject capable of ſupporting the allegation of 
larceny, eſpecially if that {eparation be unaccompanied | by thoſe 
ingredients which furniſh the idea of a felonious intention, 
The juriſprudence of the country has adapted a diſtinction be- 
tween thoſe actions which are committed arimno furnndr. | with 
a mind or intention of ſtealing] and thoſe which are the con- 
ſequence of ariful cent rivance z and on this diſtinction depends 
the great difference between f-/ory and fraud, The criterion 
of a felmious intention is where the act of taking is accompanied 
by ſuch circumſtances as plainly import it to have been by con- 
ſtraint, and againſl the inclinatian of the owner.—-Hereon the 
priſoner's countel procced in their argument, and pointing out 
the before mentioned various circumſtances of the proceedings 
had between him and Mr. Edwards, argue that not any one of 
the priſoner's tranſactions therein could amount to felony, and 
their argument when cloſed, was anſwered by counſel on part 
of the crown, 

Firsr PoixT. It. is proved that the bill is in the hands of 
Mr, Smith, who has been ſerved with a /ub»&na to produce it; 
and as he has refuſed to comply, parole teſtimony may be given 
of its contents. If it had been in the priſoner's poſſeſſion, 
the next beſt evidence to the bill itſelf would have been ad- 
miſſible; for as a priſoner cannot be compelled, or even legally 
required to produce any evidence which may operate againſt 
himſelf, the next beſt evidence which it is in the power of the 
proſecutor to produce, is always admitted; and in the preſent 
caſe, the poſiethon of Mr. Smith is to be, conh:lered as the 
poſſeſſion of the priſoner. The principle therefore, that parole 
teſtimony cannot be given of a written inſtrument, unleſs there 
is a ſtrong preſumption previcuſiy raiſed of its being loſt or de- 
ſtroyed, is not univerſal and without exception, 

SECOND PoixrT. I am not diſpoſed to controvert the definition 
which has been given of the nature of larceny. I admit that 
there muſt be a felonious taking of the property from the poſ- 
ſeſſion of the proprietor, and on that admiiion I am perfectly 
contented to argue the law of this caie; for I am warranted by 
a ſeries of uncontroverted decifions in ſaying, that the bill in 
queſtion was, to the moment of its converſion, not in the legal 
poſſeſſion of the priſoner, but of Mr. Edwards. I acknowledge 
that it is highly important to the juriſprudence of this country, 
that the legal diſtinction between fraud and felony ſhould be 
preſerved ; but it would bring a contempt on the juſtice of the 
nation, to ſuffer its laws to be evaded by ſuch little contrivances 
as the priſoner made uſe of to obtain the bill. A man goes to 
dSmi;hfeld-market and cheapens a horſe, which the owner de- 
livers 
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livers to him for the purpoſe of trying its paces. Upon this 
occaſion the common underſtanding of mankind would perhaps 
decide that the u p//e/Jior. of the owner was determined and 
one by the delivery; but in the contemplation of law, if it 
mall afterwards appear that the poſſeſſion was obtained with 
intent to ſteal it, the delivery will not alter the /ega/ poſſeſſion; 
The caſe of Sharpleſi about nine years ago at this place, will 
confirm the doctrine for which I contend. Sharpletis went to 
the ſhop of a hoſier, and ordered a quantity of goods to be ſent 
to his lodgings. The hoſier with proper caution ordered the 
ſervant not to leave the goods without the money. Sharpleſs, 
however, contrived to ſend back the ſervant and keep the 
goods, which he afterwards converted to his own uſe, and the 
Jupces determined, that this was a felonious taking. The 
ſame principle is, if poſſible, more ſtrongly recognized in two 
caſes determined very lately; FirsT, the King v. Patch, A 
man drops a ring, and on pretence of dividing its produce with 
ſome by-ſtander, he picks it up, and tlien delivers it to the 
object of his deſign, taking as a ſecurity for his proportion of 
its value, à watch, or a clock, or any other thing, which he 
converts to his own uſe, Here there is ſomething given for 
the thing ſtolen, and this has frequently been determined to 
be felony z and yet after the watch or clock are delivered, it is 
impoſſible to ſay that the actual poſſeſſion is not changed. 

Tre ſecond caſe is the King v. Pares, which a very ſhort 
time ſince received the ſolemn determination of all the Jupcrs 
of EnGLAND. A man hires a horſe, on pretence of taking a 
_ diſtant journey into Eſſex. In point of fact he never takes 
ſych a journey, but ſells the horſe: this is determined to be 
felony, But I have troubled the court with more caſes than it 
was neceflary to have cited in ſupport of ſo clear a poſition ; 
and I ſhall therefore only ſtate one more, in anſwer to the ob- 
ſervations which have been made, to prove that the poſſeſſion 
was parted with when the note was delivereds A man goes to 
a public-houſe and orders a pot of beer and change of a guinea 
to be ſent to the houſe of Mr. Stiles; and when it was brought 
he ſends the ſervant back on ſome pretence, takes the change, 
and goes off, Had the publican who remained in his houſe 
any more controul over, or actual poſſeſſion of his money, than 
any man who hears me? And yet this court has with great 
wiſdom held, that this taking is felony. But it is aſked, at 
what period of time the felony in the preſent caſe can be ſaid 
to have commenced ? I anſwer preciſely at the ſame period of 
time in which it commenced in the caſes I have cited. In 
Pargs' caſe, it commenced the inſtant in which he put his foot 
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in the ſtirrup with an intent to ſteal the horſe: ſo here the 
felony commenced at the inſtant in which the priſoner got the 


d note into his hand, with a felonious intent to convert it to his 
it own uſe. 

h THE Coup left the caſe with the jury to conſider, fit, 
n. whether they thought the priſoner had a preconcerted deſign 
I! to get the note into his poſſefſion, with an intent to ſteal it? 
0 and ſecondly, whether the proſecutor intended to part with the 
nt note to the priſoner, without having the money paid before he 
ie parted with it? They found the affirmative of the firſt queſtion, 
5 and the negative of the ſecond; and concluded that the pri- 
ne ſoner was therefore GuiLTY. The judgment was reſpited, 
he and the following queſtions referred to the conſideration of 
ne the TWELVE JUDGES, 

vo FiRs T, Whether as the bill in queſtion had not been pro- 
A duced, the parole teſtimony which had been given concerning 
th it was legally received? SECONDLY, whether the priſoner was 
he guilty of Felony, under all the circumſtances of this caſe ? 

of TE JupGEs met at Serjeant's Inn Hall to confider of this 
he caſe z and they were unanimouſly of opinion, that the parole 
for teſtimony had been properly received; and as the jury had 
to found a preconcerted deſign in the priſoner to ſteal the note, 


19 he had been legally convicted of felony.—In the July ſeſſion 
following, he received ſentence to be tranſported to America, 
for the term of ſeven years*. 

3- HENCE may be ſeen how the law has provided againſt 
theft ; and now we ſhall proceed to treat on the negotiating 
by an innocent indorſee ; as that, if a bill of exchange with a 
blank indorſement be ſtolen and negotiated, an innocent in- 
dorſee ſhall recover upon it againſt the drawer, as in Peacock v. 
Rhodes and another, Eaſter, 21 Geo. III. in an action upon an in- 
land bill of exchange, which was tried before Mr. Juſtice 
Willes at the laſt ſpring aſſizes for Yorkſhire, a verdict, by 
conſent, was found for the plaintiff, ſubject to the opinion of 
the court on a ſpecial caſe ſtating the following facts. 

THE bill was drawn at Hallifax, on the gth of Auguſt 1780, 
by the defendants, upon Smith, Payne, and Smith, payable to 
William Ingham, or order, 31 days after date, for value re- 
ceived. It was indorſed by William Ingham, and was pre- 
ſented by the plaintiff for acceptance and payment, but both 
were refuſed, of which due notice was given by the plaintiff to 
the defendants, and the ,money demanded of the defendants. 
The plaintiff, who was a mercer at Scarborough, received the 
bill from a man not known, who called himſelf William Brown, 
ind, by that name, indorſed _ bill to the plaintiff, of Www 
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he bought cloth, and other articles in the way of the plaintiff payal 
trade as a mercer, in his ſhop at Scarborough, and paid him | 6f cat 
that bill; the value whereof the plaintiff gave to the buyer in merit 
cloth, and other articles, and caſh, and ſmall bills. The ein! 
plaintiff did not know the defendants, but had before, in his | lhoul, 


Mop, received bills drawn by them, which were duly paid, 


el f from 
William Ingham, to whom the bill was payable, indorſed it or or 
John Daltry received it from him, and indorfed it; Joſeph | be inc 


Fiſher received it from John Daltry; and it was ftolen from 1 
Joſeph Fiſher, at York (without any indorfement or transfer n 
thereof by him), along with other bills in his pocket- book, portar 
whercof his pocket was picked, before the plaintiff took it in pay. & EPS 
ment as aforeſaid. The plaintiff declared as indorfee of Ingham, note, 
Ma. Woop, counſel for the plaintiff, hereon argued, that payee. 
the bill was taken by Peacock, in the ordinary courſe of buſi- all the 
nefs, and there was no pretence that he had notice that it had rule w 
been obtained unfairly. If he had, he admitted that he could r 
not recover. A bill indorſed by the payee, is to be conſidered fairly 
to all intents as caſh, unleſs he chuſes to reſtrain its currency tranſac 
which he may do by a ſpecial indorſement as ſhewn in C. VI. eaſe, (1 
$ 1. $ 11.]. The very object in view, in making negotiable ſe-ſ for in 4 
curities, is, that they may ſerve the purpoſe of caſh, 'The caſe Ifce no 
of Miller v. Race, [in C. IX. $ vi. ] the queſtion there aroſe lis bear 
upon a bank note, eſtabliſhed the principle juſt ſtated, If this perty i 
bill had not been ſtolen, but loſt, the owner might have main- lconfide 
tained trover againſt the finder, but ſtill the bona fd? holder, 4 alſ 
would have been intitled to recover upon it, This was deter- took th 
mined, with reſpect to a note upon a banker payable to A. off of ſu ſpi 
bearer, in the caſe of Grant v. 4 aughan, [in C. VI. 9 v.]. Here confide 
the bill was indorſed blank, but that was the ſame thing in effect, of trad, 
as if it had been made payable to the bearer. A blank indorſe- ple of a 
ment is an indorſement to all the world; to any body who SR 
thall happen to be the bearer, There was a caſe of Francis v. p t 
Alot, directly in point to the preſent, tried before lord Manſ- 3 
field two or three years ago: There a bill with blank indorſe ; ſettle, 
ments had been picked out of the holder's pocket, at Mancheſſthin g tc 
ter races, being offered in payment to a houſe at Mancheſter In the 
who did not know the perſons whoſe names appeared upon If r. Juſ 
they ſent to enquire about their credit, and finding them re een d 
ſponſible, they gave a valuable conſideration for it, and ſent Ton ma: 
to their correſpondent in London, . He carried it to thi. 3 
drawee for acceptance, who detained it, and ſaid it was ſtolen 1 
upon which the houſe at Mancheſter brought an action againi ded 
the drawer, and the plaintiff recovered. ; erchan 
MR. FearNLy, counſel for the defendants, arguing that thi hek an 
caſes on this ſubject though all modern, yet all of them eta 
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fairly by a bill or note, has nothing to do with the origina 
N tranſaction between the parties, unleſs, perhaps, in the ſingle 
caſe, (which is a hard one, but has been determined,) of a note 
for money won at play | heretofore treated on in 5 11, par. 2. ]. I 


fee no difference between a note indorſed blank, and one payable 
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mau conſideration of the jury. The circumſtances, that the buyer 


and alſo the drawers were ſtrangers to the plaintiff, and that he 
took the bill for goods on which he had a profit, were grounds 
of ſuſpicion, very fit for their conſideration. 


older 


leter- 
A. or 
Here 
effect 
dorſe- 


1 who 
Act's V, 


Manſ- 


dorie 


ncheſ 
heſter 
pon it 
em re 
ſent i 
to thi 
ſtolen 
againk 


hat the 
m eſta 
h not 


P?)F 


The 
5 | ſhould not, in prudence, take a bill, unleſs he knew the perſon 
ald. from whom he received it. 
for on the part of the plaintiff, the temptations to theft would 


ſeph be increaſed, 


rom 


perty in both caſes. 


Cttay. VII. { Its 163 


payable to bearer, and indorſeable bills or notes, cited a variety 


| of caſes; and at the concluſion of his argument ſays, the argu- 


ments from inconvenience are in favour of the defendants, No 
man 1s obliged to take a bill of exchange in payment. A trader 


But, if the law were as contended 


Loxp MANSFIELD. I am glad this queſtion was ſaved, not 


ef from any difficulty there is in the caſe, but becauſe it is im- 
| 


portant that general commercial points ſhould be publickly 
decided. The holder of a bill of exchange, or promiſſory 
note, is not to be conſidered in the light of an aflignee of the 


payee. - An aſſignee mult take the thing aſſigned, ſubject to 
all the equity to which the original party was ſubject, 


If this 
rule was applied to bills and promiſſory notes, it would ſtop 
The law is ſettled, that a holder coming 


to bearer. They both go by delivery, and poſſeſſion proves pro- 
The queſtion of mala fides was for the 


But they have 
confidered them, and have found it was received in the courſe 
of trade, and therefore, the caſe is clear, and within the princi- 
ple of all thoſe Mr. Wood has cited, from that of Mir v. Race, 
downwards, to that determined by me at N. Prius. The 

Paſtea to be delivered to the plaintiffs, | 
Wr reſpect to what is above mentioned, as that the law 
s ſettled, that a holder coming fairly by a bill or note, has no- 
thing to do with the original tranſaction between the parties, 
In the caſe of Lirkbarrow v. Maſen, Mich. 28 Geo. III. By 
Mr. Juſtice Aſhurſt in delivering his opinion in this caſe : Be- 
ween the drawer and payee of a bill of exchange the conſidera- 
ion may be gone into, yet it cannot between the drawer and 
in indorſee; and the reaſon is becauſe it would be enabling 
ither of the original parties to aſſiſt in a fraud. This rule is 
ounded purely on principles of law, and not on the cuſtom of 
erchants. The cuſtom of merchants only eſtabliſhes that 
uch an inſtrument may be indorſed ; but the effect of that in- 
M 2 dorſement 
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dorſement is a queſtion of law, which is, that as between the 
original parties the conſideration may be enquired into, though 
when third perſons are concerned it cannot ©. But hereto 
are exceptions, as in the abovementioned caſe of a note for 
money won at play; ſo in the caſe of a bill or note obtained 
on a uſurious conſideration, and other caſes heretofore treated 
on in 5 11. 


$ v. CONCERNING forging bills or notes. Uttering the ſame 
under falſe repreſentations. 1. By ſtatute 2 Geo. II. c. 25. If 
any perſon ſhall falſely make, forge or counterfeit, or cauſe to 
be falſely made, &c. or willingly afliſt in the falſe making, &c. 
any deed, will, bond, writing obligatory, bill of exchange, 
promiſſory note for payment of money, indorſement or aſſign- 
ment of any bill of exchange or promitlory note, &c. or any 
acquittance or receipt for money or goods, with intention to 
defraud any perſon, or ſhall utter or publith as true, any falſe, 
forged, or counterfeited deed, will, &c. with intention to de- 
fraud, &c. knowing the ſame to be falſe, &c. every ſuch offen- 
der ſhall be guilty of felony without benefit of clergy. And 
by ſtatute 7 Geo. II. c. 22. if any perſon ſhall falſely make, 
alter, forge or counterfeit, or willingly aſſiſt in the falſe making, 
&c. any acceptance of any bill of exchange, or the number or 
principal ſum of any accountable receipt for any note, bill or 
other ſecurity, for money, or any warrant or order for pay- 
ment of money or delivery of goods, with intention to defraud 
any perſon, or ſhall publith as true any falſe, &c. acceptance 
of any bill of exchange, or accountable receipt, warrant or order, 
with intention to defraud any perſon, knowing the ſame to be 
falſe, &c. every ſuch perſon {hall be guilty of felony without 
benefit of clergy. 

By ſtatute 18 Geo, III. c. 18. made to explain the act 7 Geo. 
II. c. 22. it is enacted, that if any perſon ſhall falſely make, 
alter, forge, or counterfeit, or cauſe or procure to be falſely 
made, altered, forged, or counterfeited, or willingly act or 
aſſiſt in the falſe making, altering, forging, or counterfeiting 
any acceptance of any bill of exchange, or the number or 
principal ſum of any accountable receipt for any note, bill or 
other ſecurity for payment of money, or any warrant or order 
for payment of money, or delivery of goods, with intent to de- 
fraud any corporation whatſoever ; or ſhall utter or publiſh, 
as true, any falſe, altered, forged, or counterfeited acceptance 
of any bill of exchange, or accountable receipt for any note, 
bill or other ſecurity, for payment of money or delivery of 
goods, with intention to defraud any corporation whatſoever, 

knowing 
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knowing the ſame to be falſe, altered, forged, or counterfeited ; 
every ſuch perſon ſhall be guilty of felony, and ſhall ſuffer 
death as a felon without benefit of clergy. 

2. By the abovementioned ſtatutes may be perceived how 
the legiſlature hath in various inſtances provided againſt 
wilful forgery ; and here it may be obſerved that, beſides 
thoſe, there are a multitude of other ſtatutes which inflict 
capital puniſhment on forgeries, and are commented on, and 
cited by the learned Sir William Blackſtone b, who concluding 
his comment thereon ſays, I believe, through the number of 
« theſe general and ſpecial proviſions, there is now hardly a 
« caſe pofſible to be conceived, wherein forgery, that tends to 
et defraud, whether in the name of real or fictitious perſons, is 
« not made a capital crime.” | 

3. Fo an illuſtration of this we ſhall now proceed to relate 
yarious caſes pertaining hereto ; as that forgery may be com- 
mitted by making a mar, in the name of another perſon, ap- 
pears by the caſe of Elizabeth Dunn, who at the Old Bailey 
veptember Seſſion 1765, was indicted before James Eyre Eſq. 
Recorder, for forging a promiſſory note for the payment of 
money, in the words and figures following : 


ec July 27, 1765. 
« I promiſe to pay to Mr. Edward Hoeper, or order, the 
« ſum of three (emitting the word pounds) thirteen ſhillings and 
&« ſixpence, ſeven days after date, value received. 


&« Jiineſs John IVhettall,” Mary Wallace, + her mark.“ 


with intention to defraud the ſaid Edward Hooper. And it was 
alſo laid in the indictment, with intention to defraud the per- 
ſon intitled to receive the money due to John MWallace, late 
ſeaman on board his Majeſty's ſhip L'Epreuve. 

IT appeared on the evidence, that Mr. Hooper was a prize- 
agent, and that the priſoner applied to him with the probate 
of a will, in conſequence of which he made ſearch, and found 
there were wages due to John Wallace ; but he refuſed to pay 
her until ſhe produced a certificate of her identity. She how- 
ever pleaded poverty, and prevailed on him to lend her five 
ſhillings. She afterwards produced the certificate z but as the 
money could not be immediately got, ſhe begged he would let 
her have a little more. In conſequence of her importunity, he 
advanced three guineas and a half. He then wrote the body 
of the note, and e1lled his lad, who ſaw her make her mark. 
She then ſaid her name was Mary Wallace, and Hooper then 
wrote Mary Wallace her mark, and his lad witneſſed it. It 
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was clearly proved that her name was Elizabeth Dunn, and not 
Mary Wallace. 5 


Tre Jury found her guilty; but her caſe was reſerved for 
the opinion of the Judges, and ſhe was ordered for execution 
in the December ſeſſions following e, 

4, THAT it is felony to forge the name of a perſon, although 
ſuch perſon never exiſted, appears in the caſe of James Bol/ayd, 
who at the Old Bailey in February ſeſſion 1772, was tried be- 
fore James Eyre, Eſq, Recorder, preſent Mr. Juſtice Nares, for 
forging on the back of a promiſſory note, for the payment of 
money, drawn by one 'Thomas Bradſhaw, and indorſed by one 
Samuel Pritchard; a certain indorſement in the name of James 
Banks, with intent to defraud Francis Lewis Cardeneaux,— 
The note was in the words and figures following: 


& . 100. LoNxpoN, 12 Oclober, 1771. 
Cc Two MoxTas after date, I promiſe to pay to Mr. Samue: 
& Pritchard or order, One Hundred Pounds value received. 
cc Charles-ſtreet, Covent-Garden, T. BRADSHAW,” 


HE alſo ſtood charged for uttering and publiſhing as true the 
ſaid forged indorſement of the name of James Banks, knowing 
the ſame to be forged with the like intention. 

Tu Jury found the priſoner guilty of uttering and publiſh- 
ing the bill, knowing it to be forged ; but the court reſpited 
the judgment; and it was ſubmitted to the conſideration of 
the twelve Judges, whether, under all the circumſtances of 
the caſe, Bolland had been guilty of forgery within the mean- 
ing of the ſtatute of 2 Geo. II. c. 25. 

Tre following circumſtances appeared in evidence. In thc 
month of October 1771, Bolland, one Jeſſen, and a Mr, Lil- 
burne, met at the George and Vulture Tavern in Cornhill, in 
a public- room. Jeſſon aſked Bolland when he would ſettle a 
note of fifty guineas, before diſcounted by Jeſſon for Bolland; 
Bolland immediately produced the preſent note for 100, 
drawn by Bradſhaw payable to Pritchard and indorſed « James 
Bolland,“ and aſked Jeſſon to diſcount it. Jeſſon upon ob- 
ſ-rving Bolland's indorſement, told him, that as his name was 

on the back of it, he could not negotiate it; that he knew 
Bradſhaw and conſidered him as a good man; but that he did 
not chuſe to put his (Jefſon's) name on the ſame paper with 
Bolland's. Bolland replied, « I can take off my name.“ Im- 
mediately Mr, Lilburne took up one of the table-knives, with 
intention to eraſe all the name; but when he had eraſed all but 


the initial B, for he began at the laſt letter of the . 
2 Ol 
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Bolland ſaid, « Don't ſcratch it all out for it may disfigure it, 


167 


( or cancel it by ſcratching a hole in it; I will think of ſome 


te other name that begins with a B;“ and he immediately filled 
it up with „ anKs,” which made the name Baxnxs. When 
this was done he returned the note to Jeſſon, who put it into 
his pocket, ſaying, „I ſhall give it to a particular friend of 
« mine, and he will undoubtedly atk me who Banks is.” To 
this Bolland replied, “ Banks is a publican or victualler, and 
« lives near or in Rathbone Place.” 

Tux enſuing day Jeſſon applied to Mr. Cardencaux, to get 
this bill diſcounted ; and on the Saturday morning following 
Jeſſon and Bolland went to a Coftee-houſe, and ſent for Car- 
deneaux ; who when he came told Bolland that it was not 
convenient to him to give the whole in cath, upon which 
Bolland produced another bill of fol. 10s. and Cardencaux 
gave him his note for 5ol, and a draft upon his banker for 441. 
5s. Which with 151. 16s. he had paid before to Jeſſon on the 
credit of the bill, and gs, diſcount, made up the 1161. 108. for 
both the bills. 

CARDENEAUX never deſired Bolland to indorſe the bills; be- 
cauſe Jeſſon had told him when he gave him the 100). bill, 
that it was better his name ſhould not appear upon it, he havin 
been formerly a Sheriff's officer; and that the bill would not 
paſs properly at the bankers with his name on it, 

BEFORE the bill became due, both the drawer Bradſhaw and». 
the payee Pritchard became bankrupts. Upon theſe events Car- 
deneaux applied to Jeſſon for a direction to Bolland; and having 
got it, he ſaid to Bolland, « That bill I difcounted for you 
« will not be paid.“ Bolland with an air of aſtonithment ſaid, 
« What bill? I never diſcounted a bill with you, Sir, you 
miſtake me. © My name is James Bolland. I never ſaw you 
in my life, and you have no bill with my indorſement on it.” 
And when Cardeneaux inſinuated that he was acquainted with 
his having altered the name, he treated the idea of its being a 
forgery with the moſt ſupercilious contempt, —When the bill 
became due Bolland refuſed to pay it, and Cardeneaux put it 
into the hands of a Mr. Morris in order to obtain the money. 

WHILE things remained in this ſituation, Mr, Levi, an at- 
torney, two of whoſe clients Bolland had deceived, got intelli- 
gence from Pritchard of the alteration of the name of « Bol- 
“ land to that of Banks,” and he applied to Cardeneaux to 
proſecute, to which Cardeneauxp conſented. To obtain the 
note, Levi by the defire of Cardeneaux gave Mr, Morris an 
undertaking to deliver up, or to be accountable to him for the 
bill. Levi apprehended Bolland, and on his being committed 


by Sir John Fielding depoſited the note with Sir John's clerk, 
who produced it at the trial. 
4 
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ArrER Bolland's commitment, a perſon brought the 100l. te 
Mr. Cardeneaux, in the name of James Banks, and he gave 
him a receipt, the form of which the perſon brought with hin, 
in the name of James Banks, containing a promiſe to deliver 
up the bill on demand; the bill being then in the cuſtody of 
the Magiſtrate, But it did not appear that there ever was in 
fact ſuch a perſon exiſting as James Banks of Rathbone-place, 

THE opinion of the Judges upon this caſe was never pub- 
lickly communicated. The principal doubt ſeems to have been, 
Whether forgery can be committed in the name of a perſon 
who never had exiſtence ? BoLLAND was executed at Ty- 
burn on the 18th May 17724. 

5. THAT a perſon may be indicted and ſuffer capital puniſh- 
ment for forging a laſt will and teſtament although the ſup- 
poſed teſtator is aliye, appears in the caſe of John C:gan, who 
at the Old Bailey in May Seſſion 1787, was indicted on the 
ſtatute 2 Geo. II, c. 25. for uttering and publiſhing as true a 
certain forged Mill and Teſtament, purporting to be the laſt 
Will and Teſtament of James Gibſon, &c. Upon the trial of 
this indictment 1t appeared that James Gibſon, whoſe will was 
charged to be forged, was alive, and produced as a witneſs 
and Mr, Juſtice Wilſon before whom it was tried, being in ſome 
doubt, whether, under theſe circumſtances, an inſtrument 
bearing the ſimilitude of a laſt will, could be confidered within 
the meaning of the ſtatute upon which the indictment is found- 
ed. The caſe was laid before the TWELVE JuDGEs, and on 
mature deliberation they decided that the doubt was without 
foundation, and were all of opinion that if a forged inſtru- 
ment purporting to be a laſt will and teſtament, be uttered and 
publithed as a true laſt will and teſtament, under circumſtances 
manifeſting an intention to defraud, it is equally.within the 
meaning of the act of Parliament, whether the ſuppoſed teſta- 
tor be in fact alive or dead, This opinion is founded on the 
authority of ſeveral caſes, whereof the before mentioned caſe 
of Bolland is one, another that of Timothy Murphy, who was 
tried at the Old Bailey in the year 1753, for forging a ſeaman's 
will; and though the man whoſe will was forged was alive, he 
was convicted and executed. Likewiſe there are ſome other 
caſes mentioned by Mr. Leach; on the authority of which this 
opinion is founded e. In conſequence of this determination the 
priſoner received judgment of death f, 

6. THAT to indorſe a bill in a fictitious name is forgery, al- 
though the money might have been as well obtained by indorſ- 
ing it in the real name of the perſon who uttered it, appears in 
the caſe of Edward Tuft, who at the Lent Aſſizes for the county 
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of Leiceſter 1777, was tried before Mr. Juſtice Nares, for 


forging an indorſement on a bill of exchange. The jury 
found the priſoner guilty ; but the learned and humane Judge, 
cautious of paſſing ſentence of death in a caſe which admitted 
of doubt, ſubmitted to the confideration of the TWELVE ]upGEs, 
whether, upon the following ſtate of the facts, the conviction 
was proper? 

THE bill of exchange was the property of one William 
Whetheral, out of whoſe pocket it had been picked or loſt, 
with other things, at Leiceſter races. 'The priſoner had the 
very ſame night endeavoured to negotiate it at Leiceſter z but 
being diſappointed, he proceeded to Market Harborough, 
where he bought a horſe of one John Ingram, the landlord of 
the inn, and offered him this bill to change. The landlord not 
having caſh ſufficient in the houſe, carried it to a banker's in 
the town, where the clerk told him that it was very good pa- 
per, for that he knew the payee who had indorſed it, and that 
if he (the landlord) would put his name on the back of it, it 
ſhould be immediately diſcounted, "Phe landlord however not 
knowing the perſon from whom he had received it, refuſed to 
indorſe it; but told the clerk, that the gentleman was then at 
his houſe, and he would go and fetch him : accordingly he did, 
and the priſoner indorſed the bill by the name of * hn i- 
liams, which was not his own name, and the banker's clerk 
after deducting the diſcount, gave him the cath for it. The 
priſoner, in his defence, ſaid he had found it. 

Tux Juopoks were unanimouſly of opinion that this was a 
forgery ; for although the fictitious {ſignature was not neceſſary 
to his obtaining the money, and his intent in writing a falſe 
name was probably only done to conceal the hands through 
which the bill had paſſed, yet it was a fraud both on the owner 
of the bill, and on the perſon who diſcounted it. 'The one 
loſt the chance of tracing his property and the other loſt the 
benefit of a real indorſer if, by accident, the prior indorſement 


ſhould have failed 2, 


7. IN the caſe of Miles, one Wilkes drew a bill in a ficti- 
tious name upon a fictitious drawee, in favour of a rea! payee, in 
payment for goods fold. He was firſt indicted for the cheat 
at Launceſton, and acquitted. The caſe being ſtated to the 
Judges, they were all of opinion that the tranſaction was a 


forgery within ſtatute 2 Geo. II. c. 25, He was afterwards in- 


dicted again for forgery having drawn another bill under the 
{ame circumſtances, andtried before Mr. Juſtice Yates at Bodmin 
Auguſt 1767, but again acquitted b. [Q. if agreeable to the di- 
rection of the Judge. ] | 

3 8. THAT 
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8. Tur a receipt indorſed on a bill of exchange in a ficti- 
tious name, is a forgery, although it does not purport to be the 
name of any particular perſon, appears in the caſe of 70% 
Taylor, which reſembles the before mentioned caſe of Edward 
Tuft. At the Old Bailey in October Seſſion 1779, John Tay- 
lor was tried before Mr. Juſtice Willes, preſent Mr. Baron Eyre, 
for that he having in his poſſeſſion a bill of exchange, &c. 
ſet forth in the bill of indictment to be drawn 2d Auguſt 178g, 
by Thomas Harper on Joſeph Cuff, for twenty pounds payable 
to the drawer or order one month after date; and that John 
Taylor felonioufly did make, forge, and counterfeit a receipt 
and acquittance for the faid ſum of twenty pounds, as fol- 
loweth, « Recd. W. Wilſon” with the intention to defraud the 
faid Joſeph Cuff. And in the bill of indictment was a fecond 
count for uttering with the like intention; and a third and 
fourth count for forging and uttering it with intention todefraud 
John Briggs and Henry Sutton. 

Uyox the bill being produced, it appeared that © Thomas 
Harper,” the drawer and payee, had indorfed it over, by a 
ſpecial indorſement, to Bird and Jones,” who had indoried 
it in blank, and paid it away to Mr. Sutton, a London tradeſ- 
man then at Birmingham, who indorſed it with five other bills, 
in the preſence of the priſoner, in a letter directed to Meſſrs. 
Briggs and Sutton, on Garlick-hill; and which letter was put 
into the poſt-houſe at Birmingham; but it never arived as di- 
rected in London. Mr. Briggs, on receiving advice of theſe 
bills having been ſent, applied to Mr, Cuff to ſtop payment of 
the bill in queſtion 3 but Mr. Cuff had paid the bill, though it 
then wanted three days of being due. 

To prove that it was the priſoner who had received the 20l, 
and witneſſed that receipt in the name of * W. Wilſon,” the 
counſel for the proſecution called Mr, Cuff; but the court con- 
curred with the priſoner's counſel that he was not a competent 
witneis; for he had, by paying the bill before it became due, 
opened a queſtion, whether he was not liable to repay the 
money. On receiving a releaſe however from Sutton and 
Briggs, the indorſces of the bill, his evidence was received. 
[It was doubted whether Mr. Cuff ought not to have releaſed 
the drawer, | 

TRE Evipexce for the proſecution being cloſed the prifoner”'s 
counſel ſubmitted ta the court, that it was eticatial to the com- 
mitlion of forgery that the act ſhould be done in the name of 
another: ſhe cited 3 Inſt. 169.] but that in the preſent caſe, 
for any thing that had appeared to the contrary, there never 
was ſuch a perſon exiſting as the « William Wilſon” whoſe 
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name was ſuppoſed to have been forged. It was alſo ſubmitted, 
that, that name could not have been uſed with an intention 
to defraud, becauſe the priſoner might as well have procured 
payment of the bill by writing the receipt in the name of 
« John Taylor“ as in the name of “ William Wilſon ;” and 
therefore the uſe of the fictitious name was not neceſſary to the 
accompliſhment of any fraud. 

THz Court however over-ruled both objections, and the Jury 
found the priſoner guilty; but the judgment was reſpited, and 
the caſe referred to the conſideration of the TWELVE JupGes, 
who were unanimouſly of opinion, That the priſoner was pro- 
perly convicted &. 

9. Trar to indorſe a bill by a perſon of the ſame name 
with the payec, and ſuch perſon knowing that he had no in» 


tereſt in the bill, and indorſed it with intent to defraud the 
real payee, is the ſame as putting a different name with intent 


to defraud ; as in the caſe of John Dean, who was tried before 


the Recorder at the Old Bailey Seſſions, September 1792, on 


an indiftment for forging an indorſement on a bill value pol. 


The firſt count in the indictment ſtated that the indorſement 
was made with an intent to defraud Richard Dean, of India; 


znd the ſecond, that it was made with an intent to defraud 


- Batſon and Co, (the bankers who diſcounted it), 


THE circumſtances of this caſe were as follows: A Mr, 


Richard Dean in India ſent the bill of exchange in queſtion, 
and alſo two others (the one for 2001. drawn by John Turner 
on John Perry; and the other for 5ool. drawn by W. Walters 
on Sir Edward Hughes, of Portland-place) incloſed in two let- 
ters to his brother John Dean, in London; they were directed 
to No. , Caſtle-ſtreet, Long Acre, The priſoner, whoſe name 
was John Dean, had lodged in that houſe, but had left it be- 
fore the letters arrived, —John Dean, the brother of Richard 
Dean, had lived at No, 8, Caſtle-ſtreet, Long Acre, but had 
removed to the pariſh of Mary-le-bone, before the arrival of 
the letters from his brother. As the letters containing the 


bills were directed to John Dean, No. 9, Caſtle-ſtreet, Long 
Acre, the letter-carrier for that quarter never called at No. 8; 
—and after much enquiry the priſoner was diſcovered : he 


lodged at a porkſhop in Drury-lane, When he received the 


letters from the letter-carrier he obſerved he had relations in 


India, and had before that time been in expectation of remit- 
tances, Two letter-carricrs proved that they had delivered 
five letters to him, in two of which were theſe orders for mo- 


hey. The priſoner himſelf did not pretend to deny the fact; 
bo admitted, without the leaſt heſitation, that he had received 
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all the letters and drafts, and had negotiated them; but in his 
defence, he laid, he had a father and brother in India, and that 
he had long expected to have received remittances from them, 
ArnER arguments by counſel in this caſe, Mr. Recorder in 
his charge to the jury obſerved, that the queſtion for their 
conſideration was very different from that which often aroſc 
im caſes of forgery, For there was no doubt in this caſe of the 
fact, if the gentlemen of the jury believed the witneſſes. It 
was clear that the priſoner made the indorſement, which was 
often a matter of difficulty. The priſoner made the indorſc- 
ment in the preſence of another perſon ; and therefore the 
queſtion, and the only queſtion, and a very ſerious one it was 
Jor the public on the one hand, and for the priſoner on the 
other, was, whether at the time he made the indorſement he 
knew he had no intereſt in this bill whatever ? whether he 
knew at the time that this bill was not directed to him, that it 
was certainly intended for another perſon ? h 
Tre law of the caſe was perfectly clear, though the pri- 
foner's name was John Dean, as well as the name of the per- 
ſon for whom the bill was intended; though the priſoner hap- 
ed to have the ſame name, yet if he aſſumed a character 
which did not belong to him, it he aflumed the name of the 
man who was re{ponſible for the bill, under theſe circumſtanc?s 
he was as guilty of forgery as if he had put on the bill a dif- 
ferent name from that of John Dean, whether he had a right 
to negotiate it or not; the jury would not impute a crime to 
him unleſs they perceived a criminal intention. If there were 
no circumſtances in the cafe from which they could infer that 
he might reaſonably ſuppoſe thele bills and the letters were in- 
tended for him, they would acquit him; if not, they would 
find him guilty.— The jury immediately found the priſoncr 
guilty, and afterwards ſentence of death was paſſed on him“. 
10. THA uttering an order for the payment of money un- 
der a falſe repreſentation, is evidence of knowing it to be 
forged, and renders the offender liable to capital puniſhment, 
aPPears in the caſe of John Sheppard, who at the Old Bailey 
in September Seſſion 1781, was tried before Mr. Juſtice Aſh- 
kurſt, for uttering the following order for payment of money, 
knowing it to be forged, with intention to defraud James 
Elliot. 
Green: ſtreet, 31ſt July, 1781. 
« Mrssrs, BRown and CoLLixsoN, Pay to Ar. Jobn At- 
fins, or bearer, {ix pounds fix ſhillings for 
« H. Turner.” 


THE 
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Tas following facts appeared in evidence: The proſecutor 
was a ſilverſmith; and the priſoner having looked out ſeveral 
goods at his ſhop to the amount of ſix guineas, pulled out his 
purſe, ſaying, „I believe I have not caſh enough about me, 
« but here is a draft on a banker, which is the ſame thing as 
« money; it will be paid when preſented.” He laid the draft 
on the counter, and deſired to ſee ſome filver ſpurs; but the 

roſecutor not having any of the kind which he deſcribed, the 
priſoner ſaid, “ Then you muſt ſend me a pair.” The proſe- 
cutor took his order-book, and imagining the priſoner's name 
to be the ſame as that in which the draft was ſigned, he wrote, 
« H, Turner, Eſq.“ The priſoner looked over him, and de- 
fired him to add, “ unt. Noah's Row, Hampton Court,” and 
then went away. It appeared that no perſon of the name of 
H. Turner kept caſh at Brown and Collinſon's, or lived in 
Green- ſtreet; nor could ſuch a place as Noah's Row, or ſuch 
a perſon as H. Turner, jun-, be found at Hampton Court. 

Tas jury found the priſoner g27/ty, and he received judg- 
ment of death: but the ex..ution of the ſentence was reſpited, 
and the propriety of the conviction ſubmitted to the conſider- 
ation of the J UDGEs. In January Seſhon 1782, the priſoner 
was put to the bar, and informed by Mz. REcorDER, That the 
TwWELVE JuDGEs were unanimoutly of opinion, that the con- 
viction was legal. The priſoner however received a conditional 
pardon, in conſequence of the long confinement he had ſuf- 
tered ; and he was ſentenced | by virtue of 19 Geo. III. c. 74. 
to raiſe gravel for three years on the river Thames u. 

11. WHAT ſhall be conſidered as an order for the delivery 
of goods, or payment of money, within the meaning of the 
ſtatute 7 Geo. II. c. 22. is demonſtrated in the three following 
caſes ; the t of which is, that of Lockett, who at the Old 
Bailey in June Seſſion 1772, was tried before Mr. Baron Per- 


rot, preſent Mr. Juſtice Aſton, for forging an order for pay- 


ment of money, and allo for uttering it knowing it to be 
forged, with intention to defraud one John Scholes, &c, The 
order was in the words and figures following : 


c London, February 14, 1772. 
e Meſſrs. Neale, James, Firdy:e, and Down, Pay to Ar, 
« William Hopwood, or bearer, /ixtcen pounds ten ſhillings and 
« fix pence. « R, VENNIST.” 
« { 16:10:67 OO 


THe priſoner went to the ſhop of Mr. Scholes a colourman, 
and bargained for a quantity of goods, amounting to fol. os. 6d. 


He deſired a bill might be made out, and ſaid he would call os 
| tne 
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the afternoon and pay for them. He went away and took 2 
fmall parcel of Pruſſian blue with him, He returned in the 
afternoon, ſeemingly in a great hurry; ſaid his name was 
William 'Thompſon, and that he lived at Ware in Hertford- 
ſhire. He preſented the order to pay for the goods, and Mr. 
Scholes gave him fix pounds ten ſhillings in difference; but on 
preſenting it for payment, no man of the name of R. Venniſt 
had ever kept caſh at the houſe of Neale, James, Fordyce, 
and Down. | 

ThE jury found the priſoner guilty of uttering the order 
knowing it to be forged ; but as it appeared that no man of 
the name of Venniſt had ever kept caſh with theſe bankers, 
it was doubted whether this was an order for the payment of 
money within the meaning of the 7 Geo. II. c. 22. The 
ens of the caſe of Mary Mitchell in Mr, Juſtice Foſter's 

eports [hereafter again mentioned] being, That the perſon 
who is ſuppoſed to give the order ought to poſſeſs ſome intereſt 
in, or a diſpoſing power over the money or goods which is the 
fubje& matter of it. 

Uro this doubt the caſe was referred to the conſideration 
of the Judges; and they were unanimouſly of opinion, That 
it was an order for the payment of money within the meaning 
of the ſtatute, for although no man of the name of Venniit 
had in fact ever kept caſh at Fordyce's banking-ſhop, yet the 
nature of the order aflumes that there was caſh there in the 
name of the drawer which he had taken upon him to transfer 
to the perſon in whoſe favour the order is made. The priſoner 
received ſentence of death on the laſt day of September Seſ- 
fion 1774. 

THe ſecond of the abovementioned three caſes is, that of 
George Williams, which was a cale reſerved from the Summer 
Aſſize for the county of Southampton 1775, for the opinion 
of the TWELVE JuDGEs, The indictment was for forgery 
and the queſtion was, Whether the following order was an 


order for the delivery of goods within the meaning of the ſtatutc 
of- 7 Geo. IL c. 224. 


cc SIR, Monday, 3d July, 1775. 
c PLEASE to let the bearer, Captain George Williams, have 
« twelve barrels of tar; and in fo doing you will oblige, 
. % Your ſervant to command, 
C To Mr. Guildmare, « Jilliam Robinſon.” 
« GosPoRT.” 


Ms. Romixsown, whoſe name was forged, was a cuſtomer of 


Meflrs, Lys Sketley and Guildmare, merchants in Goſport ; 
but 


n Leach's Caſcs, 97. 
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but it did not appear that he was the owner of, or had any 
ſpecial intereſt whatever in the twelve barrels of tar which the 
order was calculated to procure, 

THE JuUDGEs were unanimouſly of opinion, That this was 
not an order for the delivery of goods within the meaning of 
the ſtatute, The caſe of Mary Mitchell, in Mr. Juſtice Foſ- 
ter's Reports, 119. they ſaid, had been decided upon ſerious 
argument by a great majority of the J ups, and therefore the 
principles there laid down could not now be departed from 
but moſt of them were of opinion, That had the preſent caſe 
been res integra, they ſhould have thought it within the ſta- 
tute, for the wording of the order was not by any means ſo 
ſtrong as that in the caſe of Mary Mitchell, | 

Tux third and laſt of the abovementioned three caſes is, 
that of Eller at the Old Bailey May Seſſion 1784. This was 
an indictment on the ſtatute 7 Geo, II. c. 22. for forging a 
certain order for the payment of money. 


« MESSRS. SONGER, 
« PLEASE to ſend TEN Pouxps by the bearer, I am ſo ill I 
© cannot wait on you. ELIZABETH WERT.“ 


Tu Couxr. The Act of Parliament means ſuch an order 
for the payment of money, as, if genuine, the party giving 
had a right to make; but this appears to be a mere letter, 
rather requeſting the loan of money than ordering the pay- 
ment of it. The terms of it do not import any thing compul- 
ſory on the part of the drawee to pay it; and in the caſe of 


Mitchell, it was determined by nine JUDGEs againſt one, 


That the order was not within the meaning of the act, becauſe 
the directions of it were not poſitive, and the terms of it did 
not import that the party giving it had a right to the goods or- 
dered. The priſoner was acquitted of the felony, but detained 
and convicted of the mi{demeanour?. 

12. THarT in an indictment for forgery of a bill of exchange, 
the bill may be given in evidence, although it is not ſtamped 
purſuant to 23 Geo. III. c. 49. and the offender ſuffer capital 
puniſhment, appears in the two caſes we ſhall now relate; as 


in the caſe of the King v. Hawkeſwood, and the cafe of John 


Lee, At Worceſter Lent Aſſizes 1783, Hawkeſwood was in- 
dicted for forging a negotiable bill of exchange, purporting to 


be drawn by one Prattington on Sir Robert Herries and Co. 


And alſo for forging two indorſements on the fame ;z one in 
the firm of Cox and Devey, the other in the name of 7ohn 
Hadur. There were alſo contained in the bill of —_ 

the 


9 Tech's Caſes, 118. > bid. 299. 


% 
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the uſual counts for uttering the bill of exchange knowing ir 
to be forged. 

Tar. fact of its being a forgery, and that the priſoner had 
negotiated it with a complete knowledge of that fact, were 
very clearly proved; but upon producing the bill in evidence, 
it appeared not to be ſtamped purſnant to the ftatutes of 23 
Geo. III. c. 49. ſ. 14. and 23 Geo. III. c. 58, ſ. 11. which enact, 
ce that no bill of exchange, &c, not ſtamped as thoſe acts direct, 
ec ſhall be pleaded and given in evidence in any court, or ad- 
« mitted in ny court to be good, or available in law or equity,” 

MR. Barpwin, the priſoner's counſel, ſubmitted to the 
court that the inſtrument in queſtion, even {ſuppoſing it to be 
genuine, was not a lawful bil! of exchange, but a piece of waſte 
paper, incapable of becoming the ſubject either of a fraud or 
felony ; that the party who took it, muſt at the time have 
known that it was not a legal // of exchange, or he muſt have 
been groſly negligent, for the defect is viſible on the face 
of it. 

Mx. Jus'rice Bulls, before whom the priſoner was tried, 
held, that the ſtamp acts abovementioned being revenue laws, 
and not purporting to alter the crime of forgery, could not 
affect the preſent queſtion 3 and the jury found the priſoner 
guilty, but being a new point the judgment was reſpited, and 
the caſe was reſerved for the conſideration of the Judges, 
In Eaſter Term 1783, the JupGces over-ruled the objection, 
and determined that the conviction was right 9, | 

Jouxn LER, in January Seſſion 1784, was indicted for 
forging a bill of exchange, purporting to be made by Lord 
Towrſhend, Maſter General of the Ordnance, and an objection 
was taken againſt producing it in evidence, becauſe it was not 
ſtamped : but upon the authority of the deciſion in Hawkeſ- 
wood's caſe, the objection was over- ruled; and the priſoner 
was condemned and executed. 


vi. HAVING demonſtrated how forgeries may be com- 


mitted, and the puniſhments conſequent thereon, we ſhall now 
attend to the effect of forgery as to an innocent holder, and 
then to diſcounting bills and notes, | 

1. IN an action againſt the indorſer the plaintiff need not 
prove the drawer's hand, for if it be a forged bill, yet the in- 
dorſer is liable. And an innocent holder of a forged bill of 
exchange, for which he has given a valuable conſideration, ſhall 
recover againſt the acceptor who accepted it not knowing of 
the forgery, and drawee of a forged bill who accepts and pays, 


or pays it only, cannot recover back againſt the payee, In = 
caie 


4 Leach's Caſes, 246. 
© Ibid, 247. 


* Law of Nifi Prius, 273. Edit. 1783. 
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eaſe of Price v. Male, King's Bench, Mich. 3 Geo. III. in an 
action for money had and received for plaintiff's uſe. On 
non aſſumpfit pleaded, verdict was given for plaintiff, on this 
ſpecial caſe, 

A BILL of 4ol. was drawn in the name of one Sutton, on 
the plaintiff, dated 22d November 1760, which in the courſe 
of trade was indorſed to the defendant, for a valuable conſi- 
deration, and notice of it left at the plaintiff's houſe the day 
it became due, Plaintiff ſent his ſervant to take up the bill 
who did ſo, and paid the money. A ſecond bill was drawn 
iſt February 1761, on plaintiff, in the ſame name, which 
plaintiff accepted, and wrote an order thereon,' for his banker 
to pay it; and being ſo accepted, it was indorſed to the de- 
fendant for a valuable conſideration, and was paid by ſuch 
order of the plaintiff, It appeared afterwards, that both bills 
were forged by one Lee, who was ſince hanged for other for- 
geries, as ſhewn in the preceding ſection, par. 12. The defend- 
ant acted innocently and bona fide, without the leaſt privity or 
ſuſpicion, and paid the full value of both bills. The queſtion 
was, whether the plaintiff can recover back from the defendant, 
the money paid on the ſaid bills or either of them. 

TE counſel for the plaintiff gave up the accepted bill, on the 
authority of Zenys and Fawler, Trin. 2 Geo. II. Strange 946. 
where it is held, that proof of forgery ſhould not be admitted 


on behalf of the acceptor of a bill; becauſe it would hurt the 


negotiation of paper credit; unleſs a difference could be allow- 
ed, as to the admiſſion of evidence on a trial, and the determin- 
ing the law after the fact is ſettled, As to the firſt bill, which 
was never accepted, they inſiſted the caſe was different. No 
credit had been given to that bill by an acceptance, therefore 
the ſame inconvenience would not follow. | 
By the court: This is an action for money had and received; 
the Condictio lndebiti in the Roman law: the moſt liberal ſpecies 
of actions on the caſe. If a man pays money bona fide due, after 
the ſtatute of limitation has run upon it, or pays money fairly 
won at play; it will not lie, to recover it back, It will lie; if 
paid on a miſtake, or without conſideration, and the like, In 
the preſent caſe, no body knows the hand of the drawer, but 
the plaintiff, The firſt bill is taken up by him ;—The ſecond 
is accepted by him, before it comes to the defendant, The 
negligence in the plaintiff is greater, than can poſſibly be im- 
uted to the defend 
le, One innocent man muſt not relieve himfelf by throwing 
it on another *.—Potea delivered to the defendant, with judg- 
ment of nonſuit. | 
N 2. Fox 


1 Black, Rep. 399 


ant, Where the loſs has fallen, there it muſt 
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2. For diſcounting bills and notes, the like attention is neceſ- 
ſary to be had as was mentioned at the beginning of our third 
chapter, concerning ſuch bills and notes as may be taken with 
ſafety in the courle of trade; and as to taking more than 51. 

cent. In Mlinch qui tam v e Sitt. after Hit. 1786, was 
an action for uſury againſt the defendant, who was a country 
banker at Sudbury. 1 appeared on the trial, that the practice 
was to diſcount bills in London for various correſpondents i in 
Sudbury, and for which they had 51. per cen:, for the time the 
bills had to run, and they had alſo 58. fer cent, on the groſs 
ſum without any reference to the time, which the bills had to 
run. This conimiſſion had been taken by the defendant on 
the bills in queſtion, and the jury found a verdict for the defend- 
ant under the Judge's direction. Concerning which furthcr 
mention will be made in C. IX.  1v. par. 12. 


Ax here we ſhall lay down tables for calculating intereſt at 
51, per cent. fer annum, from one pound to five hundred, and from 
one day to thirty, alſo from one to twelve months. 
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CHAPTER VIII. 


Of making Demand of Payment or Acceptance, and giving Notice 


of Nor.-payment, or Non»acceptance, 


ANS when payment of a bill or note is demanded the ſame 
muſt be preſented, we ſhall here in our firſt ſection at- 


tend to making the preſentment. In 5 II. treat on whom de- 


mand of payment muſt be made previous to ſuing on a bill or 
note, In g III. on the notice to be given. In g Iv. on holding 
bills and notes after being diſhonoured, and the time in which 
notice ſhould be given thereof. In g v. ſhew when it is not 
neceſſary for notice to be given the drawer, and the reaſon why 
notice of a bill being diſhonoured is requiſite. And in g v1. 
treat on preſenting a bill for acceptance and giving notice of 
non- acceptance, and conclude the chapter with a few hints by 
way of reminding the reader concerning the proteſt. 


$1. As to the time when, and place where a bill or note muſt be 
preſented, the former having been heretofore treated on in dif- 
ferent chapters, we need here only mention that the time when 
preſentment for payment muſt be made, depends upon the time 
when a bill or note is payable; if made payable on fight or de- 
mand, no days of grace are allowed ; otherwiſe if payable after 
fight or date; as ſhewn in C. III. 5 I. par. 3. On the day the bill 
or note becomes due it muſt be preſented for payment, and no 
delay ſhould be in preſenting drafts on bankers made payable 
on demand; as ſhewn in C. III. F III. par. 1, 2. And as ta 
bills and notes whereon the three days grace are allowed, when 
the laſt of the three days happen on a ſunday or great holiday 
the bill or note ſhould be preſented on the ſecond day, as we 
have mentioned concerning foreign bills in C. V. $ II. par. 1. 
as that it is uſual throughout London to preſent all bills whether 


foreign or inland on the ſecond day, when the laſt of the three 


days happen on a ſunday or great holiday.—As to the exact 
period in which preſentment for acceptance muſt be made, this 
does not appear in any caſe to have been aſcertained z and 
whether it is requiſite that a bill payable after date be preſented 
for acceptance, does not appear to be determined by any judicial 
determination, as heretofore mentioned in C. II. 5 iv. par. 4. 
and hereafter in 5 v1. 


Jux preſentment of a bill or note muſt be at the place where 


the ſame is payable ; but if no place be mentioned for the pur- 
Na4 poſe 
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poſe the bill or note is payable at the drawce's or maker's place 
of reſidence. If the place of reſidence be mentioned in the 
" bill, and it appears upon a proper inquiry, that the drawee 
or maker either never lived there or has removed to an unrea- 
ſonable diſtance or an unknown place, the bill or note is to be 
conſidered as diſhonoured *.—Upon removal of the drawee or 
maker, the holder is bound to endeavour to find out to what 
lace he has removed and make the preſentment there *.— 
V here the drawee after acceptance dies demand muſt be made 
of his executors or adminiſtrators if ſuch are appointed, as 
ſhewn in C. v. F 111. par. 1, And that demand of payment 
ſhould be made although the party is become bankrupt will be 
{een hereafter in  v. par. 1. and hence we ſhall proceed to ſhow 
on whom it is neceflary to make the demand; and that it is now 
fully ſettled, that in an action againſt the indorſer of a bill, the 
plantiff need not prove any application to the drawer for pay- 
ment, though it has been held otherwiſe. 


$ 11. THAT demand of payment on the drawer by indorſee, 
is not neceſſary previous to ſuing acceptor of a bill; but muſt be 
madeonthe acceptorprevioustoſuing the drawer orindorſer, and 
on maker of a promiflory note previous to ſuing the indorſer, 
is fully ſettled in the caſe of Heylins and others v. Adamſon, King's 
Bench, Mich, 32 Geo. II. In this caſe, an action was brought 
againſt the defendant as indorſer of an inland bill of exchange 
for 100], drawn at forty days fight, by one Carrick upon one 
Dodd, in favour of the defendant, who indorſed it to the plain- 
tiffs. Dodd accepted the bill, but did not pay it, upon which 
it was proteſted by the plaintiffs, All which was proved to the 
jury; but it did not appear that the drawer had notice of the 
non-payment, before this action was brought, or that any ap- 
plication was firſt made to him for payment : And this matter 
being objected by the defendant's counſel, and they inſiſting 
that for want of ſuch notice or demand, or due diligence uſed 
for that purpoſe, the plaintiffs muſt be non-ſuited, the jury gave 
a verdict for the plaintiffs in 100l. damages and 4os. coſts, ſub- 
ject to the opinion of the court. And as this was a point un- 
ſettled, and many contradictory opinions thereon, the court 
took time to conſider of it; and this term were unanimouſly 
of opinion that, in the preſent caſe, it was not neceſſary to 
demand the money from the drawer, or to uſe any diligence 
for that purpoſe, or to give him notice of non-payment by the 
drawee. That a bill of exchange was an order or comma 
given by the drawet on or to the drawee (who has, or is ſup- 


poſed to have, effects of the drawer in his hands) to pay a _ 
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7 
of money to a third perſon z that when the bill is accepted, the 
drawee is become the principal debtor, and the drawer is liable 
only in default of the drawee, and if due diligence be not uſed 
to get the money from the acceptor or drawee, and notice of 


his non-payment given in convenient time to the drawer, the 
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drawer ſhould not be liable; for if it ſhould be otherwiſez and 
the perſon upon whom the bill was drawn ſhould become in- 


ſolvent without ſuch due diligence uſed by the payee, or per- 
ſon to whom the bill is payable, to demand payment from the 
drawee, or without his giving the drawer timely notice of the 
"non-payment, then would the drawer unreaſonably ſuffer 


through the /zch-s of the payee; having no intimation to call 


in his effects before the drawee became inſolvent. 


THAT when a bill of exchange is indorſed by the perſon to 


whom it is made payable, it is become a new bill, and the in- 
dorſer is in the place of the drawer ; and therefore if the in- 
dorſee uſes due diligence to get the money from the acceptor, 
and is refuſed payment, then the indorſer, who has put him- 
ſelf in the place of the original drawer, upon notice of ſuch non- 
payment, is become liable immediately, but not otherwiſe z in 
like manner, and for the ſame reaſon that the original drawer 
would have been, in the like caſe, had there been no indorſe- 
ment: And the indorſee is not obliged to make any demand 
upon the drawer, or to give him any notice; for he does not 
truſt the drawer (who may not, perhaps be known to him), 
The indorſer is his debtor, and not barely a warranter or ſecu- 
"rity for the payment of the money. 


TraT there was no difference between foreign and inland 


bills of exchange, except in the degree of the conveniency z 
and as to foreign bills, this matter has been determined before 
in Strange 441. The reaſon of the judgment there given was 
for the inconveniences that would enſue to commerce in ge- 
neral, from the diſcredit it would bring upon bills of exchange 
to be thus clogged with a neceſſity of giving ſuch notice, and 
making a demand on the original drawer. Now every incon- 
venience attending a foreign bill holds to a great degree, though 
not equally in reſpect to an inland bill, if a perſon ſhould be 
obliged, perhaps, in ſeveral remote parts of the kingdom, to 
enquire after and find out the drawer; and therefore in this 
caſe it was not neceſſary to prove any enquiry after, or demand 
upon the original drawer, or any notice of the non-payment to 


8 
| THAT what give riſe to the ſeeming contrariety of opinions 
upon this point, is the confuſed manner in which caſes upon 


inland bills of exchange and promiſſory notes, are reported and 
dlended together. There is a ſtrong reſemblance between 3 
promiſſory note indorſed, and an inland bill of exchange, and 


the 
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the law ſhould be ſettled on the analogy between them. Whͤila 


5 
F 


a promiſſory note remains in its original ſtate without indorſe. 
ment, it bears no reſemblance to an inland bill of exchange; 
but when it is indorſed to a third a perſon the ſimilitude begins 
for then the maker of the note » in the ſame ſituation with the 
drawee or acceptor of the bill of exchange; and the indorſee 
ef either bill or note muſt demand the money from the ac. 
ceptor of the bill, or maker of the note, before an action can be 
brought againſt the indorſer ; that this was determined with 
reſpect to the maker of a note, in the court of Common Pleas, 


reported in lord Raymond, 443, that the indorſee muſt demand 


or endeavour to demand the money from the maker of the notry be- 

ore he can ſue the indorſer; and added further, « The fame law 
cc if the bill was drawn upon any other perſon payable to O. 
He does not mean that the demand muſt be firſt Þ 


or Order,” 


made on the drawer of the bill of exchange, before the indor- 


note, who is the real debtor, and this is the acceptor of the 
bill of exchange. 

THrar this opinion of Holt, which thus conſtrued, agreed 
with the preſent opinion of the court, was miſunderſtood and 
confuſed in Salkeld, 127, (which is manifeſtly a wrong collec: 
tion from Holt's opinion in Oake's caſe) where it is ſaid that 
the indorſee of a bill of exchange muſt, in an action againſt 
the indorſer, prove, « that he demanded the money from the 
drawer, or him upon wham it is drawn, and that he refuſed 
to pay it, or ele that he fought him and could not find him ;” 
that there was the ſame miſtake in 12 Mod. 244; and that 
the confuſed and ſhort notes taken of theſe and other caſes, 
were the true occaſion of all the contrariety of opinions to this 

int. 5 
Am that upon the whole, in an action by the indorſee of an 
Inland bill of exchange againſt the indorſer, he muſt prove a 
demand, or due diligence uſcd to make it, upon the acceptor, or 
perſon upon whom the bill was drawn: And in an action by the 
indorſee of a promiſſory note againſt the indorſer, he muſt 
prove a demand made, or due diligence uſed to make it, from 
the maker of the note e. 


$ 111. AS concerning notice. If payment be refuſed, or the 
drawee of the bill or maker of the note, has become inſolvent, 
or hath abſconded, notice thereof muſt be given to the pre- 
ceding party, viz. the drawer, or if the bill be indorſed, 
to the indorſer, and ſhould be in ſuch time as treated 
on 
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on in the enſuing ſection; and in an action the ſame muſt 
be proved to have been given, as in Dogg/th v. Weatherby, 
Hil. 2 Geo. III. Weatherby drew three bills of exchange on 
Morley, payable to Daggliſh. Two were tendered for payment, 
and refuſed. No account was given of the third. —Daggliſh 
brought his action againſt the drawer, for the value: But, not 
proving any notice given to the drawer of non-payment, or 
that the drawes was inſolvent, or had abſconded, chief juſtice 
De Grey, at N Prius, nonſuited the plaintiff 4. Demand 


of payment ſhould be made and notice given, although the party 
is become bankrupt or inſolvent; yet notice to the drawer is 


not neceſſary, either of non-acceptance or non-payment, if it 


can be proved that drawee had no effects of his in hand, as 


ſhewn hereafter in $ v. par. 2. with the reaſon why it is re- 
quiſite; and in g vi. that the caſe is different with reſpect to an 
indorſer, who muſt have notice from the indorſee of the bill 
being diſhonoured. 


{ iv. AS with reſpect to holding bills and notes after being 
diſhonoured, and the time in which notice ſhould be given to 
the drawer or indorſer, there hath been much litigation 3 we 
ſhall here proceed with the cafe of Tindal v. Brown, Eaſter, 
26 Geo. III*, from whence may be perceived what is now held 
to be reaſonable notice of non-payment by the maker of a pro- 
miſſory note, or acceptor of a bill of exchange. 

In this caſe it was held, that where all the parties to a pro- 
miſſory note lived within twent' minutes walk of each other, 
indorſer was diſcharged by the negligence of the holder, not- 
withſtanding he had notice from the drawer on the day after 
the note became due, that he cold not pay it. That this no- 
tice being from the drawer and not from the holder of the bill, 
was inſufficient, as the ſame ſhould have been from the holder, 


and thereby ſhewing his intention not to give credit; and if it 


had ſo been, the next day at the moſt is as long as is neceflary 
for giving the notice in a caſe circumſtanced like this, 
parties live at a ſmall diſtance this is ſufficient time; if at a 
greater they ſhould write by the next poſt. 

Tus report of the caſe is as follows: The plaintiffs were in- 
dorſees of a promiſſory note indorſed by Brown. The cauſe 
firſt came on to be tried at the fittings after Eaſter 'Term 1785, 
before lord Mansfield at Guildhall, when the jury found a ver- 
dict for the plaintiffs. —- On a motion for a new trial in laſt Tri- 
nity term, the facts appeared to be theſe, that on the 21ſt of 
Auguſt, 1784, the note in queſtion was made by one Donald- 
ſon for 351. payable ſix weeks after date; that on the <th ai 
| 8 tober, 


* 1 Durnf, & Eat, Rev. 167. 


4 2 Black, Rep. 747. 
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tober, 1784, the day on which the note became due, allowing 
for the three days grace, one Howell (the plaintiffs clerk) called 
on Donaldſon at ten in the morning, and not finding him at 
home, he left word that the note was due, and deſired Donald- 
ſon would ſend for it at his maſter's, where it lay, and take it 
up; that on the next day, Wedneſday the 6th of October, he 
called again on Donaldſon, who told him he would take it up 
that day within the banking hours, which were from nine to 
four , o'clock ; that the note not being taken up that day, he 
called again on Donaldſon on Thurſday the 7th, and not find- 


ing him at home, he was ſent to the defendant Brown, to ten- 


der the note, who refuſed to pay it, ſaying the plaintiffs had 
made it their own. Donaldſon proved at the trial, that im- 
mediately on his parting with Howell, on Wedneſday the 6th, 
he went to Brown's houſe, and not finding him at home, he 
left a meſſage with his wife, that the note was due, that he 
(Donaldſon) could not pay it, and deſired that Brown would 
take it up, adding that he would make it good to him, —That all 
the parties lived at Briſtol, within twenty minutes walk of each 
other. 

AFTER argument by Lee and Morgan for the plaintiffs, and 
Cowper and Baldwin for the defendant, the court delivered 
their opinions to the following effect. 

Lord MansFIELD, On full confideration, I am now de- 
cidedly of opinion that there ought to be a new trial. It is of 
great conſequence that this queſtion ſhould be ſettled. Cer- 
tainty and diligence are of the utmoſt importance in mercantile 
tranſactions, It is extremely clear, that the holder of a bill, 


when diſhonoured by the acceptor, muſt give reaſonable notice 


to the drawer or indorſer. What is reaſonable notice is partly 
a queſtion of fact, and partly a queſtion of law. It may de- 
pend in ſome meaſure on facts; ſuch as the diſtance at which 


the parties live from each other, the courſe of the poſt, &c. 


But, wherever a rule can be laid down with reſpect to this 
reaſonableneſs, that ſhould be decided by the court, and ad- 
hered to by every one for the ſake of certainty, I cannot form 
to myſelf an idea of the ground on which the jury went in 
giving this verdict. Did they conceive the rule to be that the 
holder might delay giving notice for two days, or what other 
time did they mean to allow him? Here an earlier notice 
might certainly have been given, as all the parties lived within 
twenty minutes walk of each other, The bill was diſhonoured 
on the fifth, the clerk ſaw the maker on the 6th, and gave him 
time during the banking hours of that day; and the plaintiffs 
did not go at four that afternoon, but waited till the next day. 
It has been held, that where the party liable does not live in 
the ſame place, the holder muſt write by the next poſt after * 
bi 
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bill is diſhonoured. It was well obſerved by the counſel, that 
* the. juries were obſtinate in the caſe of /Zercalf and Hell, [in 
C. III g III. par. 2.n. ] where they ſtruggled ſo hard, in ſpite of 
the opinion of the court, to narrow the rule, that chey held you 
muſt in certain caſes demand payment on a banker's draft 
within an hour. Here the ſtruggle is to give a greater latitude 
than is neceſſary. It was once doubted whether notice within 
fourteen days was not ſufficient, For the ſake of diligence 
and certainty, I am of opinion there ſhould be a new trial. 


JusTicE WILLES. I agree that there ought to be a new trial, 


New credit was given to the maker on the 7th; the plaintiff's 
* clerk went firit to Donaldſon to demand the bill of him, and 
after that they ſent it to the defendant, As to the notice, I 

cannot conſider the notice given by the maker equal to that 


ven by the holder, The plaintiffs have not acted with legal 
iligence. 


JusTicE AsnRHunsr. It is of dangerous conſequence to lay 


it _ as a general rule, that the jury ſhould judge of the 
reaſonableneſs of time. 1 

law. If tlie jury were to * rk this queſtion in all caſes, it 
would be productive of endleſs uncertainty. The next day at 
the moſt is as long as is neceſſary in a caſe circumſtanced like 
this. If the parties live at a ſmall diſtance, this is ſufficient 


ought to be ſettled as a queſtion of 


time; if at a greater, they ſnould write by the next poſt. No- 


tice means ſomething more than knowledge: becauſe it is 
competent to the holder to give credit to the maker. It is not 
enough to ſay that the maker does not intend to pay, but that 
| be (the holder) does not intend to give credit, In the preſent 


caſe there is no notice z for the party ought to know whether 
the holder intends to give credit to the maker, or whether he 
intends to reſort to the indorſer, 

Fusr:cE BULLER, The numerous cafes on this ſubject re- 
flect great diſcredit on the courts of Weſtminſter, They do 
infinite miſchief in the mercantile world ; and this evil can 
only be remedied by doing what the court wiſhed to do in the 


caſe of Metcalf and Hall; by conſidering the reaſonableneſs 


of time as a queſtion of law, and not of fact. Whether the 
poſt goes out this or that day, at what time, &c. are matters of 
fact; but when thoſe facts are eſtabliſhed, it then becomes a 
queſtion of law on thoſe facts, what notice ſhall be reaſonable. 
As to giving time; the holder does it at his peril. And 
that circumſtance alone would be ſufficient to decide this caſe, 
For in no caſe has it been determined, that the indorſer is 
liable after the holder of the note has given time to the 
maker, 
WirtH reſpeC&t to notice, I concur in the opinion which 
hag been given by the court, and particularly for the reaſon 
2 given 
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given by my brother Aſhhurſt, The purpoſe of giving notice 
is not merely that the indorſer ſhould know the note is not 
paid, for he is chargeable only in a ſecondary degree; but to 
render him liable, you muſt ſhew that the holder looked to 
him for payment, and gave him notice that he did fo. A caſe 
might eafily be put, where the indorſer might have notice 
from the holder, and yet would not be liable; as in the pre- 
fent caſe, the holder had written a letter to the indorſer, con- 
taining the circumſtances which have been given in evidence, 
the indorſer would have been diſcharged ; becauſe it would 
have amounted only to this, « the note made by Donaldſon, 
* and mdorſed by you, is not paid, and I have given credit to 
C Donaldfon till to-morrow.” Though there is no preſcribed 
form of this kind of notice, yet it muſt import that the holder 
looks on the indorſer as liable, and expects payment from him, 
that he may have his remedy over by an early application. 
Then it becomes his buſineſs to take up the note. But notice 
of having given credit to the maker will diſcharge the indorſer. 
The notice by another perſon to the indorſer can never be fuſſi- 
cient ; but it muſt proceed from the holder himſelf. 

Tux rule for a new trial being made abſolute. This cauſe 
was heard a ſecond time before juſtice Buller at the fittings at 
Guildhall after laſt Hilary term, when in addition to the evi- 
dence given on the farmer trial, one Weeks, the defendant's 
attorney, was called, who ſwore, that in a converſation which 
he held with Donaldſon, an Thurſday the 7th of October, con- 
cerniag the note in queſtion, Donaldſon told him he was that 
moment came from Brown's, where he had left a meſſage with 
Mrs. Brown, deſiring her huſband to take up the note; that 
the reaſon why he was ſo exact as to the particular day, and 
the expreſſion made uſe of by Donaldfon, was becauſe he kept 
a minute of all his tranſactions; that his minute was con- 
firmed in this reſpect by his memory; and beſides that, at a 
meeting between the parties before the action was brought, 
this fact was admitted on both ſides.— This jury, which was A 
ſpecial one, likewiſe found for the plaintiffs. 

CowyER having moved tl. is term for a new trial, on the 
ground that this was a verdict againſt law Erſkine, for the 
| plaintiffs, ſhewed cauſe, and admitted that it was not now to 

be diſputed that what ſhould be confidered to be a reaſonable 
time, was a queſtion of law; but contended, that in this caſe 
the plaintiffs had uſed due diligence, and had given the de- 
fendant notice within a reaſonable time. That Donaldſon 
qught to be conſidered as the agent of the plaintiffs for the pur- 
poſe of giving notice to the defendant. That there was a con- 
tradition as to the time when this notice was firſt given to the 
defendant, whether on.the 6th or 7th of October, which con- 
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tradiction aroſe from the teſtimony of Weeks, who was not 
roduced at the former trial, which circumſtance might have 


| afforded the jury ſome room for ſuſpicion; but this was a point 
proper for the determination of the jury, who had decided it. 
That, at all events, the court ſhould be extremely cautious in 
granting a third trial; particularly as the ſum in litigation 


was ſo ſmall, That in Metcalf and Hall, which involved a 


| ſimilar queſtion, the court had refuſed to grant a third trial. 

Tux counſel on the other fide were ſtopped by the caurt, 
| who referred to their former deciſion, and added, that even if 
| the application had been made to the defendant on the 6th, it 
would have been too late becauſe the plaintiffs had given credit 
to the drawer, That though it was true in general, that the 
| court would refuſe to grant a new trial when the ſum in litiga- 
tion was ſmall, yet that rule did not apply where a verdict had 
been given againſt law. That the reaſon why the court re- 


fuſed granting a third trial in the caſe of Metcalf and Hall, was 
10 the plaintiff had proved his debt under a commiſſion of 


Rule abſolute. | | 
Ir the holder of a bill of exchange give time to the acceptor 


| upon condition that he ſhould allow intereſt, and he afterwards 
| pays the bill, having committed a ſecret act of bankruptcy 

this not being a payment in the uſual courſe of trade, the 
| alſignees of the bankrupt may recover the money back again, 


? 


&v. 1. ALTHOUGH a party become bankrupt, demand 


| of payment ſhoyld be made and notice given of a bill being 
| dſhonaured, In the caſe of Bickerdike v. Bollman, in King's 
| Bench, Mich. 27 Geo, III. the counſel obſerved in the argu- 
ment, that it was ſaid by Lee, in arguing the caſe of Ruſſel and 
| Lane/laffe [im C. VI. 5 iv.] and not denied by the court, that it 


had been frequently ruled by lord Mansfield at Guildhall, that 


it is not an excuſe for not demanding payment on a note or 
bill, or for not giving notice of non-payment, that the make or 


acceptor is become a bankrupt, as many ways may remain of 


obtaining payment by the aſſiſtance of friends or otherwiſe 8. 


2. Bur notice to the drawer is not neceſſary if it can be 
proved that the drawee had no effects of his in hand, —By 
juſtice Aſhhurſt in delivering his opinion in the above men- 
tioned caſe of Bickeraike y. Bollman ; As to the general rule; 
it has never been diſputed that the want of notice to the 
drawer after the diſhonour of a bill is tantamount to payment 


by 
f Trader's and Conveyancer's Guide more concerning notice where a party 
and Guard, Chap. 1. is become a bankrupt, hereaſter in C. 


t ! Durnf, and Eaſt, Rep. 408. See IX. 9 Y, Par. 20 


f 


192 Cray, VIII. { v. 

by him; but that rule is not without exceptions. Notice is 
not neceſſary to be given where the drawer has no effects in 
the hands of the drawee: for it is a fraud in itſelf, and if that 
can be proved, the notice may be diſpenſed with. And by 
juſtice Buller in delivering his opinion in this caſe : One point 
to be conſidered is, whether under certain circumſtances it was 


neceſſary to give notice within as ſhort a time as could con- 


veniently be done, that a bill was neither accepted nor paid, 


On the ſecond trial of the cauſe of Tindal and Brown [im the Þ tained 
preceding ſection], before me at Guildhall, the jury told me paid i, 
they found their verdict for the plaintiff on the ground that, Tn. 
it had not appeared from the evidence that any injury had dorſer, 
arifen to the party for want of notice. In conſequence of were'n 
which, upon the ſubſequent trial, I told the jury that, where I par. 2. 
a bill was accepted, it was prima facie evidence that there were Þ- 
effects of the drawer in the hands of the acceptor. The miſ- ( vi 
take of the jury on the former occaſion had ariſen from their Wü 
taking it for granted that the drawer had not been injured by ſented 
the want of notice, becauſe he had not proved it, whereas that Þ judicial 
proof lay on the plaintiff to produce, And upon my men- And thb 
tioning this matter to the court, they thought that if there Þ ceptanc 
were no effects in the hands of the acceptor, that would vary the ind 
the queſtion very much, as the drawer could not be hurt, The Þ be ma. 
aw requires notice to be given for this reaſon, becauſe it is v. Hir, 
preſumed that the bill is drawn on account of the drawee's Þ Goodall 
having effects of the drawer in his hands; and if the latter has Þ former 


notice that the bill is not accepted, or not paid, he may with- Þ 
draw them immediately. But if he has no effects in the other's Þ 


Soon 
after I fat on this bench I tried a cauſe at Guildhall, on a bil! 


hands, then he cannot be injured for want of notice. 


of exchange which was either drawn or accepted by a perſon 
refiding in Holland, and a full fpecial jury, under my direction, 


found a verdict for the plaintiff, notwithſtanding no notice had 


been given to the drawer of the bill's having been diſhonoured, 
becauſe he had no effects in the hands of the perſon on whom 


the bill was drawn. That verdiét never was objected to; and 
if it be proved on the part of the plaintiff that, from the time 
the bill was drawn till the time it became due the drawee never 
had any effects of the drawer in his hands, I think notice to 
the drawer is not neceſſary; for he muſt know whether he had 
effects in the hands of the drawee or not; and if he had none, 
he had no right to draw upon him, and to expect payment 
from him; nor can he be injured by the non-payment of the 

Dill, or the want of notice that it has been diſhonoured b. 
2. Tx objection ariſing from want of notice of non- accept- 
ance 


1 Durnf, and Eaſt Rep. 40g. 
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is Þ ance of a bill of exchange from the holder to the drawer, -is 
in done away by ſhewing that the latter had no effects in the 
nat hands of the drawee at the time. Yet it is a query how far 
by this rule holds if the drawer ſhew from other circumſtances 
int that, in fact he ſuſtained an injury for want of ſuch "notice? 
vas But at any rate if on demand made he anſwer that the bill 
on- © muſt be paid. he ſhall be liable; this being an admiſſion that 
id. he had no effects in the hands of the drawee, and that he ſuſ- 
the tained no damage for want of notice that the bill had not been 
me paid i. 
at, Þ + THAT the caſe is different when the action is againſt an in- 
ad dorſer, and that no proof will be admitted to ſhew that there 
of © were no effects in the hands of the e is demonſtrated in 
ere ow 2. in renn eg ſection. 


nil- Ky I. 4 concerning preſenting a bill for acceptance. 

Whether it is requiſite that a bill payable after date be pre- 
| by ſented for acceptance does not appear to be determined by any 
hat Þ judicial determination, as was heretofore mentioned in 51. 
den- And that indorſee need not preſent it, but if he does and ac- 
iere ceptance be refuſed, and he delay giving notice to his indorſer, 
vary the indorſer will be diſcharged, although a ſubſequent promiſe 
The be made by him to pay the bill, was determined in Bleſard 
it is v. Hirſt and another, King's Bench, Mich. 11 Geo. III. and in 
ee's ¶ Goodall and others v. Dolley, Eaſter, 27 Geo. III. In the 
has former of thoſe caſes was an action brought againſt the de- 
ith- © fendants, who are partners in trade, as indorſers of a bill of 
ier's exchange. The defendants pleaded the general iſſue. And 


zoon on the trial it appeared in evidence, that William Topham of 


bill Leeds, in the county of York, on the 8th day of March, 
rſon 1769, drew a bill of exchange on Meſſrs. Klotz in London, 
tion, bearing date the ſame day for 3ol. payable fix weeks after date 
had to the defendants or order for value received; who indorſed it 
red, to the plaintiff. On the 18th of March, the plaintiff, who re- 
hom ſides at Bradford in Vorkſhire, ſent the bill to Lewis and 
Martin his correſpondents in London; who received it on the 
21ſt of March, and on that day or the next day after preſented 
it to Meſſrs. Klotz on whom it was drawn, for acceptance, who 
refuſed to accept it. On the 22d of April, which was the day on 
which the bill became due, it was preſented by Lewis and Mar- 
tin, and proteſted for non-payment. That Topham the drawer, 
continued in credit till the 11th of April; ſoon after which, a 
commiſſion of bankrupt iſſued againſt him. That no notice 
was given of the refuſal to accept the bill: but on the 29th of 
=; the PROT gave notice to the defendants that Meſſrs. 
ance - © O | Klotz 


i Rogers v. Stephens, Mich. 29 Geo. III. 2 Durnf, and Eaſt, Rep. 71. 
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Klotz had refuſed to pay the bill; and that it was returned 
with charges of proteſt. - On the 2d of May one of the de- 
fendants called at the plaintiff's, in his way from his own houſe 
to Leeds; and told the plaintiff he would take up the bill as he 
came back :—but on his return he ſaid, he had been adviſed 
that he was not bound to do it.—Plaintiff had a verdict for 
430k ſubject to the opinion of the court upon the queſtion, 
«Whether under the circumſtances of this caſe the plaintiff 
* is intitled to recover.“ 5 | 

AND this being brought before the court, the fact as ſtated 
55 the counſel was, that an inland bill of exchange was drawn 
by Topham upon Meſſrs. Klotz; and was indorſed by defend- 
ants to the plaintiff, who preſented it for acceptance: It was re- 
fuſed to be accepted. The plaintiff kept it in his hands three 
weeks, without giving notice to the perſon from whom he re- 
ceived it, « that it had been refuſed to be accepted,” Topham 
remained in good credit during theſe three weeks; and then 
failed before the time of payment came. The queſtion was, 
« Whether the plaintiff, the holder of the bill, could recover 
of the perſon from whom he received it; when he had thus 
neglected to give him notice of the refuſal to accept it?ꝰ - After 
the counſel had cloſed their arguments, | 

LoxůD MANSFIELD, chief juſtice, obſerved that, this is a mat- 
ter of great conſequence to trade and commerce; eſpecially, in 
this country and at this time This is an inland bill made 
Payable to one man, and indorſed by him to a third man. This 
third man tenders it for acceptance; and it is refuſed; He 


. Keeps it three weeks without giving any notice of ſuch refuſal 


to accept. He ought to have given notice of this refufal, and 
not to have concealed it; and by not giving notice, has taken 
the riſque upon himſelf. The indorſer of the bill is impoſed 
upon. The perſon who neglected to give the notice ought to 
ſuffer for it.— The queſtion is not, „ whether he was obliged 
« to preſent it for acceptance.” He has done ſo ; and it was 


refuſed. — There is no difference between an inland bill and a 


foreign one, in this caſe. They are both now upon the ſame 


foot: Heylin and others v. Adamſon in this court at large in 


1 Ty Pe £ 
, Ma juſtice Willes and Mr. juſtice Afhhurſt, concurred in 
opinion with his lordſhip. They held that the holder of the 
bill ought to ſuffer for having neglected to give notice to the 
perſon from whom. he received it, of the drawee's refuſal to 
accept it. And Mr. juſtice Aſhburſt added that it was under- 
ſtood (upon inquiry) to be the practice of merchants, as well as 
agreeable to the reaſon of the thing, that notice ſhauld be 


given, —Hereon it was ordered that the Poſtea be delivered to 


the defendants*, 


* $5 Burr, Rep. 4670. 


conſe: 
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. In the befere mentioned caſe of Goodall and others v. 
Dolley, was an action by the indorſee of a bill of exchange 


ugainſt the indorſer, tried before Mr, juſtice Heath, at the 


then laſt aſſizes at Warwick. The bill which was dated on 
the 4th of November 1786, was drawn by one Lutwych on 
John Rutter, in favour of the defendant, and payable ſixty- 


* five days after date, The defendant indorſed it to the 


plaintiffs. The bill was tendered for acceptance by the 


plaintiffs to Rutter on the 8th of November, who refuſed 
to accept it. The firſt advice given of this refufal by the 
| = to the defendant was by a letter dated the 6th of 


nuary following, which only mentioned generally the return 


of the bill, without ſpecifying the time or circumſtance of the 
tender of the bill to Rutter, and his refuſal. The bill expired 
on the 11th of January; and on the next day, the defendant 
made a propoſal to one of the plaintiffs to pay the bill by inſtal- 
ments. Juſtice Heath was of opinion, that as this propoſal 
was made under an ignorance of all the circumſtances of the 
| caſe, which it was material for the defendant to know, he was 


diſcharged-by the /aches [negligence] of the plaintiffs ; and, in 


| conſequence of the direction, the jury found a verdict for the 
| defendant. wy 


A MOTION was made by Lee, plaintiff's counſel, for 2 new 
trial on two grounds. Firſt, that as notice in this caſe could 
not have been of any ſervice to the defendant, in as much as 


| Rutter was inſolvent when the bill was refuſed acceptance, it 
| Was not neceſlary to give notice before the bill became due, and 


the indorſer ſtill continued liable. Secondly, ſuppoſing he 
might once have taken advantage of the plaintiffs /ache:, yet 


he had waived that advantage by his ſubſequent promiſe. 


Bal. Gvy, counſel for the defendant, ſhewed cauſe why a new 
trial ſhould not be granted; and argued that as to the firſt 
point it is perfectly clear that the plaintiffs, if they mzant to 
reſort to the defendant, ſhould have given immediate notice 
to him of the bill's being diſhonoured ; inſtead of which they 
ſuffered a long ſpace of time to elapſe, by which neglect they 
have diſcharged the defendant. As to the other point ; the 
defendant cannot be ſaid to have made himſelf liable by his 
ſubſequent conduct; for if that were ſo, the ſame reaſoning 
would have governed the caſe of Bleſard and Hirft the pre- 
ceding cal where there was an abſolute promiſe to pay. 
That therefore was much ſtronger than the preſent; for here 
the party did not abſolutely fay that he would pay the bill; 

under an ignorance of all the circumſtances, he propoſed 


to pay it by inſtalments, This then at moſt was only a con- 


dition} offer; and not being accepted, was the ſame as if it 


Never had been made. 


. 


Tux counſel for plaintiffs offered to procure an affidavit, 
O 2 that 
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that the drawee had no effects of the drawer in his hands at 
the time. But as to this, the court were of opinion, that, as 
between theſe parties, that would make no difference; and 
now delivered their ſeparate opinions. 

JusTicE ASHHURST : The cafe of Bleſard v. Hirſt goes the 
whole length of deciding the preſent. It was there determined, 
that though it was not neceſſary that the holder ſhould preſent 
the bill for acceptance before it became due, yet if he does, he 
muſt give immediate notice to the perſon from whom he re- 
ceived the bill in caſe it is diſhonored. Here ſuch notice was 
not given, and therefore the defendant was diſcharged. But 
then it is ſaid that he made himſelf ſubſequently liable by his 
propoſal to pay the bill by inſtalments, which amounted to an 
acknowledgment of the debt. "That argument' might as well 
have been urged in the caſe of Bleſard v. Hirjt as the preſent, if 
it had been thought material. For there the indorſer abſolutely 
promiſed to pay the bill on his return from Leeds; but, on his 
being apprized that he was not bound by law, he refuſed. And 
yet, that was not held as a waiver of the want of notice. That 
indeed was a ſtronger caſe than the preſent ; for. here the 
defendant only made a conditional offer to pay by inſtalments, 
which, being rejected, put matters in the ſame ſituation as if 
no offer had been made. The defendant then had a right to 
ſtand on the ſtrict rule of law; and by law he is nat bound 
to pay. 

— 8 BuLLER: It is rather extraordinary that in the caſe 
of Bleſard v. Hirt, it ſhould have been made a doubt whether 
notice of non- acceptance, in the caſe of an inland bill of ex- 
change, was neceſſary to be given to the drawer. For it had 
long been ſettled, that notice was neceſſary to be given in the 
caſe of foreign bills. But no mention is there made of the 
want of notice being waived by a ſubſequent promiſe. And 
that was a much ſtronger caſe than the preſent; for there, 
there was an expreſs promiſe to pay by the indorſer : but in 
this caſe there was only a conditional promiſe, which was made 
by the defendant under a total ignorance of all the circum- 
{ſtances relative to the bill having been diſhonored. All this 
is an anſwer td an action againſt the indorſer. But if the ac- 
tion had been brought againſt the drawer, I ſhould have been 
willing to let in the affidavit to ſhew that the drawer had no 
effects in the hands of the drawee. That would be like the 
caſe of Bickerdife v. Bulman [in the preceding ſection], If A. 
draw on B. it muſt be taken prima facie that he has effects in 
bis hands; otherwiſe he has no right to draw on him, But 
if the drawer has no effects in the hands of the drawee, he 
cannot be injured by want of notice that the drawee will not 
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JusT1cE GROSE: If there be any difference between the caſe 
of Hleſard v. Hirſt and the preſent, it is in favor of this de- 
fendant. For at the moſt, this was only a conditional offer to 
pay, but that was a poſitive promiſe by the defendant to take 
up the bill as he returned from Leeds. 'That caſe therefore, 
being preciſely in point, muſt govern the preſent. —Rule diſ- 


; charged l. 


Tnus having proceeded on making demand and giving 
notice of a bill or note being diſhonoured, we may now 
advert to the ſubjects of our fifth chapter concerning the pro- 
teſt, by way of reminding the reader that this is requiſite for 
all foreign bills, whether for non- acceptance or non-pay- 
ment a; and where an inland bill payable after date, and ex- 
preſſing value received, is for the payment of twenty pounds or 
upwards, a neglect to procure it, precludes the holder from 
recovering intereſt and expences againſt the perfon entitled to 
notice of a bill being diſnonoured. And as to the time where- 
in notice muſt be given, it appears in the preceding page that, 
it muſt be immediately after acceptance is refuſed, and from the 
relation in our fourth ſection that, where the parties reſide in the 
ſame place in which preſentment was made, the fartheſt time al- 


| lowed for giving notice is the expiration of the day following on 
| which the bill was diſhonoured; and that where the parties reſide 


at a diſtance notice muſt be given by the next poſt, And now 


wie may conclude by obſerving that, a notice from the holder 


enures to the benefit of all the antecedent parties; yet it is 


' adviſable for each party immediately upon the receipt of no- 


tice, to give freſh notice to ſuch as are anſwerable to him on 
account of non-acceptance or non-payment, againſt whom (if 
an action be brought) he muſt prove notice. 


11 Durnf. and Eaſt, Rep. 213. See C. V. 11, 
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CHAPTER IX 


Of fuing the Parties. Prof required by Plaintiff in proſecuting 
his Suit, Defence Defendant may ſet up to the Plaintifſ*s Ace 
tion. The Writ of Inquiry.——Satisfaion that may be had 
by ſuing on a Bill or Note, By proving under a Commiſſion of 
Bankruptcy. Bank Notes. Per ſons privileged from drreft, 


HAT the holder of a bill or note may ſue all 2 any of 

the parties till ſatisfaction is had, will hereafter be de- 
monſtrated in g Iv. where we ſhall treat concerning to whom 
the money is to be paid by the acceptor, and on the ſatisfaction 
that may be had by ſuing. And as in C. X. { 1. par. 1. we 
have treated on the mode of commencing and proceeding in 
perſonal actions, and there ſhewn what is the uſual action 
brought on a bill of exchange or promiſſory note, with the 
method of declaring therein; we ſhall here advert to what is 
there touched upon, and in our firſt ſection progreilively en- 
large upon the hints given concerning the declaration, and en- 
deavour to ſhew what ſhould be ſtated therein when an ac- 
tion is brought on a bill or note, and lay down ſome of the 
uſual forms thereof; as, where the action is by the payee againſt 
the maker of a note, By indorſee againſt indorſer of a note, 
By drawers partners againſt acceptor of an inland bill payable 
to them or their order. By indorſee againſt acceptor of an in- 
land bill. By drawer againſt acceptor of a foreign bill proteſt- 
ed. By ſecond indorſee againſt firſt indorſer of a foreign bill. 
In 5 11. treat on the proof required by the plaintiff in proſecut- 
ing his ſuit. In { 111. on the defence defendant may ſet up to 
the plaintift's action. The writ of inquiry, In {5 Iv. ſhew, as 
above hinted, that holder may ſue all or any of the parties till 
4 | ſatisfaction 


induce: 
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| fatisfaftion is had, and what may be had by ſuing. In$wv. 
treat on the ſatisfaticn that may be had by 
commiſſion of bankruptcy. In g v1. on the nature and effects 
| of bank notes, And in v11, on the privilege of attornies, and 
on perſons privileged from arreſt, 


proving under a 


$1. OF the declaration, and ſtating the plaintiff's complaint in 
an action on a bill or note, 1. The declaration, antiently called 
the tale, requires more nicety in framing than is generally ſup- 
| poſed, and however ſimple the relating this tale by writing, as 
it is now always required to be, may ſeem to many; yet for this 


purpoſe a competent knowledge of the law is requiſite, a de- 


| ficiency therein by perſons who have undertaken to draw the 
| declaration or relate this tale, having often proved of no ſmall 
' loſs to the plaintiff; the tale being ſo imperfectly related as to 


- 


leave room for the defendant's availing himſelf of the imper- 
fection by a demurrer thereto; and hereby the plaintiff has 
| frequently not only been delayed in his ſuit, but had conſider. 
able coſt to pay before any progreſs made therein; in ſo much 
that, it Has ſometimes happened that notwithſtanding the clear- 
| neſs of his caſe, and even a certainty of obtaining a verdict, 
had the cauſe been well managed, he has been ſo intimidated 


with the delay, and payment of perhaps 10 or 151. coſt, as to 


occaſion his compromiſing to his great injury with the defendant, 


rather than perſiſt in proſecuting the ſuit or beginning it again, 


| after being foiled at his firſt ſet out. It is true inaccuracies in 
the pleadings are greatly helped by the ſtatutes 16 & 17 Car. 
I. c. 8. and 4 & 5. Ann. c. 16. and by thoſe ſtatutes divers 
| miſtakes and omiſſions in the former part of a ſuit are provided 
againſt; but notwithſtanding theſe proviſions, great loſs often 
| happens to parties in a ſuit through the inadvertency of practi- 
| tioners and their inability of framing the declarations and other 


parts of the pleadings ; for which a ſufficient knowledge of the 


law is requiſite, as will be further demonſtrated hereafter, in 
| our remarks at the end of the forms in par. 3. 4-—— Thoſe 
| pleadings are varied according to the different actions, which in 
C. X. § 1. are briefly defined, and are treated on in a great 
variety of books wrote by eminent lawyers; though the ſcience 
of pleading is little known, or even the meaning thereof under- 
| ſtood by few beſides gentlemen who are of the profeſſion; which 
| induces us to drop thoſe hints concerning it, by which may be 
perceived a difference between this and pleading by counſel at 
the bar, which latter, although commonly called pleading, is 


O4 properly 


3 Black, Com. 293. 
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properly ſtyled argument, and is verbally performed, but the 
former as abovementioned muſt be in writing; of which fur. 
avon mention * be made hereafter 1 in C. X. 5 1. Per. a. 


A hence we ſhall proceed to lay down ſome ener, INAX= 
ims neceſſary to be attended to in drawing the declaration, in 
an action brought « on a bill of exchange or promiſſory note. 
FoRMERLX in declaring on a bill of exchange the cuſtom of 
merchants was uſually recited at full length, but the cuſtom 
being part ofthe common law of which the judges take notice 
ex officio,” it has long ſince been held unneceſſary to fet forth 
the cuſtom ſpecially in the declaration, and that it is ſufficient 
to ſay, that ſuch a perſon, according to the uſage and cuſtom 
of merchants drew the bill, On this cuſtom is founded the 
action on a bill of exchange; and the action on a promiſſory 
note on the ſtatute 3 & 4 Ann. c. 9. to which it uſually re- 
fers. When an action is brought on a bill of exchange it muſt 
be ſtated in the declaration that the drawer made his bill and 
directed it to the drawee, and thereby directed him to pay; and 
when on a promiſſory note, that the maker made his note, 
and thereby promiſed to pay. And as in tranſitory actions, for 
injuries that might have happened any where, as debt, detinue, 
flander, and the like, the plaintiff may declare in what county 
he pleaſes; ſo in declaring on inland bills or notes, the ſame may 
be tated to have been made at any place where he chooſes to 
lay his action, and then the trial muſt be in that county in 
which” the declaration is laid; though if the defendant will 
make affidavit, that the cauſe of action aroſe not in that 
but in another county, the court will direct a change of the 
venue or viſnry (that is the vicinia or neighbourhood in which 
the injury is declared to be done) and will oblige the plaintiff 
to declare in the proper county . In declaring on a bill dated 
abtoad it is uſual to ſtate the place where it bears date, and then 
to: ſubjoin the county in England or Wales where the action is 
laid under a videlicet. However ſubjoining the county in Eng- 
land under a videlicet is not eſſentially neceſſary although the 
attion be againſt the drawer, in which drawing of the bill 
aught to be proved, the want of the videlicet being ſupplied by 
the allegation that the drawer had notice of the drawee's refuſal 
at the ous where "_ an is "ad; and | in a late precedent of 

ot | 4 4 A declaration 


d I: is ſo called from the power a per- Wut or requeſt of any perſon, but 
lan has by virtue of an office, to do be may demand and take it ex officio 
certain acts without being applied to; at diſcretion. Law's Diſpoſal, 12. 
as a juſtice of the peace may not only * 9 Black. Com. 294. 
grant ſurety of the peace at the Konz. 1 


ME 
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a delaration by an eminent pleader the videlicet is omitted 4; 
yet it ſeems generally to be uſed, in deference to the antient 
rule of pleading with reſpect to the venus, as in the forms here- 
after laid down in par. 6. 7.—If a bill of exchange be drawn 
at uſance it muſt be averred what that uſance is; as heretofore 
mentioned in C. III, 5 11. par. 2. and hereafter ſhewn in par 6. 
,. Txost are ſome of the general maxims which ſhould be at- 
tended to in drawing the declaration, and for an illuſtration 
hereof we ſhall proceed with laying down ſome of the uſual 
forms of a declaration, in actions on bills of exchange and pro- 
miſſory notes, making occaſional remarks hereafter at the end 
of cach form. 


: 2. Declaration by Payee againſt Maker of a Note. 


©, [ Middleſex, to wit.] John Den complains of Richard Fen, &c. 
for that whereas the ſaid Richard on the firſt day of January in the 
year of our Lord 1792, to wit, at Weſtminſter in the county of Mid- 
dleſex aforeſaid, made his certain note in writing commonly called a 


Ne note, his own proper hand-writing being thereunto ſub- 
cribed, bearing date the ſame day and year aforeſaid, and then and 


there delivered the ſaid note to the ſaid John and thereby promiſed to 
pay to the ſaid John, by the name of John Den or order tour months 
after the date of the ſaid note, the ſum of 100l. for value received by 
him the ſaid Richard; by reaſon whereof and by force of the ſtatute 
in ſuch caſe made and provided, the ſaid Richard became liable to 
Pay the ſaid John the ſaid ſum of money in the ſaid note mentioned 
according to the tenor and effect of the ſaid note: | The following 
clauſe is unneceſſary in an aflion againſt either the acceptor of a bill or 
maker of a note; and it ſeems doubtful whether it is eſſential in an 
ation againſt either of the other parties.] And being ſo liable he the 
ſaid Richard in conſideration thereof afterwards, to wit, on the ſame 
day and year aforeſaid, at Weſtminſter aforeſaid, undertook andfaith- 
fully promiſed the ſaid John to pay him the ſaid ſum of money in 
the ſaid note mentioned according to the tenor and effe& of the ſaid 
note. [ If neither of the counts hereafter inſerted are added, the conclu- 
fron may be as follows.) Yet the ſaid Richard (although often re- 

ueſted) hath not yet paid to the ſaid John the ſaid ſum of money in 
che ſaid note mentioned, or any part thereof, or the value thereof, 
or of any part thereof, but hath wholly neglected and refuſed and ſtill 
neglects and refuſes ſo to do: wherefore the ſaid John ſays he is in- 
jured, and hath ſuſtained damages to the value of 100l. and therefore 
he brings ſuit, &c. 


Tus following counts commonly called the money counts, are 
uſually inſerted, the reaſon of which is ſhewn in C. X. 1, par. 1. 


[Count for money lent. ] And whereas the ſaid Richard afterwards, to 
wit, on the ſame day and year aforeſaid at Weſtminſter aforeſaid was 
indebted to the ſaid J. in another iool. of lawful money of Great 


Britain for money by the ſaid J. before that time lent and advanced 


to 


#* Morg. Pres. 47. See Str, 224» Carth. 509. Salk. 128. 
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to the faid R. and at his ſpecial inſtance and requeſt; and being fo 
indebted he the ſaid J. in conſideration thereof, afterwards, to wit, 
on the day and year aforeſaid at Weſtminſter aforeſaid undertook and 
then and there faithfully promiſed the ſaid J. to pay him the ſaid laſt 


mentioned ſum of money when he the ſaid R. ſhould be thereto after- ＋. 
wards requeſted. | Se 1 
{ Moxey laid cut.] And whereas the ſaid R. afterwards, to wit, nutt 


on the ſame day, and year aforeſaid, at Weſtminſter aforeſaid, was papal 
mdebted to the ſaid J. in another 100l. of like lawful money for as to 
money by the ſaid J. before that time laid out, expended and paid for - it wh 
the ſaid R. and at his ſpecial inſtance and requelt, and being fo in- or no 
debted he the ſaid R. in conſideration thereof, &c. | as in the above has n 
count for money lent ]. 3 
[Money had and received. ] And whereas the ſaid R. afterwards, no d 
to wit, on the ſame day and year aforeſaid, at Weſtminſter aforefaid, | 
was indebted to the ſaid J. in other 1col. of like lawful money by the D 
ſaid R before that time had and received to the uſe of the ſaid J. k 
and being ſo indebted he the ſaid R. in confideration thereof, &c. the v 


[as above | | | 

[An account flated.) And whereas the ſaid R. afterwards, to Ix 
wit, on the ſame day and year aforeſaid, at Weſtminſter afore- of A 
faid, accounted together with the ſaid J. of and concerning divers averr 
other ſums of money before that time due and owing from the made 


ſaid R. to the ſaid J. and then heing in arrears and unpaid, and like a 
upon that account he the ſaid R. was then and there found in the f. 
arrear to the ſaid J. in another large ſum of money, to wit, the | 

ſum of one other :ool, of like lawful money, and being ſo found 7 


— 


bill and directed it to the payce, by which he requeſted him to for th: 

pay; and that the maker of a promiſſory note thereby promiſed 5 

to pay, ſufficiently imports his name was ſomewhere on the in- | 

ſtrument, and that he or ſomebody by his authority wrote it“. « Cole. 
N e eee LOH W HERB 


in arrear he the ſaid R. in confideration thereof afterwards, to wit, 
on the ſame day and year aforeſaid, at Weſtminſter aforeſaid, under- and { 
took and faithfully promiſed the ſaid J. to pay him the faid laſt joint] 
mentioned fum of money when he the ſaid R. ſhould he thereto after- may 
wards requeſted. Vet the ſaid R. not regarding his aforeſaid ſeveral for in 
promiſes and undertakings ſo by him made in manner and form other 
aforeſaid, but contriving and fraudulently intending craftily and ſever: 
ſubtilly to deceive and defraud the ſaid J. in this behalf hath not yet If the 
aid the faid ſeveral ſums of money or any part thereof to the {aid J. f 
| (although ſo to do he the ſaid R. was requeſted by the ſaid J. after- Ir 
i wards, to wit, on the ſame day and year aforeſaid at Weſtminſter the. n 
[ aforefad) but he to do this hath hitherto wholly refuſed, and tilt far if 
1 refuſes to the ſaid J. his damage of . and therefore he brings Matte 
| his ſuit, &c. | | error 
| IT is uſual to ſtate as above that, the drawer of a bill ar note 
ſubſcribed it with his own hand-writing, yet it is unneceflary 3. 
Lil as the allegation that the drawer of a bill of exchange made his Mi; 
| 
| 
| 
| 


Lad. Raym, 1548. 1648. 1376. St. 399. 609» 
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Wurxx a bill or note is drawn by a ſervant it may be ſtated 
as drawn by the maſter; but if the ſubſcription be ſtated, it 
ſhould be alledged to be drawn by the maſter's authority. 


Tarr date, of a bill or note importing to be payable at a 
limited time after date, muſt be ſtated t; and if a bill be made 
payable after ſight it is uſual to ſtate the day of its date“; though 


| as to this latter, ſtating the day ſeems as immaterial as ſtati 


it where a bill or note is made payable on demand. If a bill 
or note imports to be payable at a limited time after date, and 
has no date, thetime it iflued or the day when the plaintiffknew - 
of its exiſtence ſhould be ſtated ; as that an inſtrument having 


no date is conſidered as dated at the time of the delivery i, 


DrrrRx of a bill or note to the payee, being eſſential to 
the validity thereof, the ſame muſt be ſtated. | 


Ir a bill be drawn payable to a man's order, as to the order 


of A. B. and not to A. B. or order, he may bring an action 
| averring he made no order /i) or, ſuch bill may be ftated as 


made payable to the payee himſelf, or in the very words of it, 
Iike as where a bill is made payable to drawer or order, as in 
the form hereafter in par. 4. 


Wu xx two or more makers of a note thereby promiſe jointly 
— ſeverally or, jointy or ſeverally, the payee may ſue them 
jointly, or he may ſue any one of them at his election; and he 
may declare againſt any one of them in the terms of the note; 3 
for in an action againſt one, declaration that he and another or 
others made their promiſſory note, by which they jointly and 
ſeverally, or jointly er ſeverally promiſed to pay, will be good. 
If the makers promiſe only jointly, and not jointly and ſeverally 
or ſeverally, they muſt bein ed jointly, and in the declaration 
the note muſt be ſtated in the terms of it as a joint note; 
far if it be ſtated as if ſeveral the defendant may plead that 
watter in abatement, though can take no advantage of it in 
error; as ſhewn in C. III. 5 vi. No. III. 


3. Indorſce againſt Indorſer of a Note, 


Midle/ex, to wit.] George Hen complains of John Den, &c. 
15 that whereas one Richard Fen on the rſt day of January in the 
year 


x ca: and Fawkner, Paſ, 12 Ann. Str. Ld. Raym. 1676, 
(i) Law of Nif Prius, 273. 
» A1 in Morgan's Prec. 58. 63. 68. 
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vear of our Lord 179 t, to wit, at Weſtminſter in the county of Mid- 
dleſe x aforeſaid, made his certain note in writing commonly called a 
promiſſory note, his own proper hand · writing ing thereunto ſub- 
ſeribed, bearing date the ſame day and year aforeſaid, and then and 
there delivered the ſaid note to the ſaid J. and thereby promiſed to 
pay to the ſaid J. by the name of J. D. or order four months after 
date of the ſaid note the ſum of 1001, for value received by him the 
Aid Richard; and the ſaid J. to whom or to whoſe order the pay- 
ment of the faid fum of money in the ſaid note ſpecified was to be 
made, afterwards and before the payment of the ſaid ſum of money 
in the ſaid note ſpecified or any part thereof, and alſo before the time 
appointed by the ſaid uote for the payment thereof, to wit, on the 
fame day and year aforeſaid at Weſtminſter aforeſaid, indorſed the 
ſaid note, his own proper hand being thereto ſubſcribed, and by that 
indorſement he the ſaid J. appointed the contents of the ſaid note to 
be paid to the ſaid G. and then and there delivered the ſaid note ſo 
indorſed to the faid G. And the faid G. avers that he the faid G. did 
afterwards, to wit, on the day of in the year aforeſaid, at 
Weſtminſter aforeſaid, ſhew and preſent the ſaid note ſo indorſed as 
aforeſaid, to the faid R. F. for payment thereof, and the ſaid R. F. 
then and there had notice of the ſaid indorſement ſo made thereon as 
| aforeſaid, and was then and there requeſted to pay the ſaid ſum of 
money therein ſpecified to him the ſaid G. according to the tenor and 
effect of the ſaid note and of the ſaid indorſement ſo made thereon, 
but the ſaid F. did not then or at any other time pay the ſaid ſum of 
money in the ſaid note mentioned or any part thereof to the faid G. 
but then and there wholly refuſed to pay the ſame, of all which faid 
premiſes the ſaid J. afterwards and after the expiration of the ſaid 

r months, to wit, at Weſtminſter aforeſaid had notice, By rea- 
fon of which premiſes and by force of the ſtatute in ſuch caſe made 
and provided, the ſaid J. became liable to pay the ſaid G. the ſaid 
ſum of money in the ſaid note mentioned, according to the tenor and 
effect of the ſaid note and the indorſement ſo made thereon as afore- 
. faid, when he ſhould be thereto afterwards requeſted, and being ſo 
Uable he the ſaid J. in conſideration thereof, afterwards, to wit, on 
the ſame day and year aforeſaid, at Weſtminſter aforeſaid, undertook 
and faithfully promiſed the ſaid G. to pay him the faid fum of 
money in the faid note ſpecified, when he ſhould be thereto after- 
wards requeſted, ¶ Here may be added counts, for money lent, money 
had and received, money laid out, an account 2 as in paragraph 2. 
with a ſimilar concluſion to what. is there inſerted, ] | 


In an action by indorſee on a bill or note payable to order, 
muſt be ſtated ſuch indorſements as to ſhew his title; and ſuch 
bill or note not being transferable but by indorſement, as ſhewn 
at the beginning of C. VI. that of the payee muſt conſequently 
de ſtated; and if the negotiability of the bill be not reſtrained 
by indorſement (as treated on in C. VI. F 1. 5 11.) that alone 
may be ſtated, though there are other indorſements on the bill, 
and the plaintiff may declare as indorſee to the firſt indorſer, 

08 PITT. 
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2 in Peacock v. Rhodes, in C. VII. F iv. par. 3. If other in- 
dorſements are ſtated the ſame muſt be proved; if not ſtated 
muſt be ſtruck out either at the time of trial or before, in or- 
der to render the evidence correſpondent with the declaration. 
If a bill be indorſed to indorſee, as executor, he may declare 
as ſuch; as is ſhewn in C. VI. 5 vi. par. 2. 


20g 


'WurTHER the indorſement on a bill or note he a blank, ora 
full indorſement, it is uſually ſtated alike, as in the above form, 
and the forms hereafter in par, 5. 7. 


WHERE there are ſeveral indorſements on a bill or note, 
and the plaintiff would only ſtate the firſt, he ſhould ſtate it as 
an indorſement immediately to him, like as above ſtated. 


WHEN the action is againſt the indorſer of a note, it is un- 
neceſſary to ſtate that the indorſee demanded payment of him 
and ſo when the action is againſt an indorſer of a bill, it is un- 
neceflary to ſtate demand of payment made either on him or 
the drawer ; ſuch demand not being requiſite, in order to com- 
plete the title of the indorſer, as demonſtrated in C. VIII. f 1. 
But that demand of payment muſt be ſtated to have been made 
on the maker of the note and acceptor of the bill, and notice 
of refuſal given the party againſt whom the action is brought, 
in order to intitle the plaintiff to maintain his action, is ap- 
parent from the caſe of Ruſhton v. Aſpinall in Error Trin. 21 
Geo, III. wherein lord Mansfield delivering the opinion of the 
court of King's Bench ſays, The two objections inſiſted upon, 
are, 1. That the declaration does not allege a demand on the ac- 
ceptor. 2. That it does not ſtate notice to the defendant, of the 
acceptor's refuſal to pay. The anſwer was, that, after verdict, 
it muſt be preſumed, that thoſe facts were proved at the trial. 
On looking into the caſes we find the rule to be; that, where 
the plaintiff has ſtated his title, or ground of action defeCtively 
or inaccurately, becauſe, to intitle him to recover, all circum- 
flances neceſſary, in form or ſubſtance, to complete the title ſo 
imperfectly ſtated, muſt be proved at the trial,—it is a fair pre- 


ſumption, after a verdict, that they were proved; but that, 
where the plaintiff totally omits to ſtate his title or cauſe of 


action, it need not be proved at the trial, and therefore there 
is no room for preſumption, In the preſent caſe, it was not 
requiſite for the plaintiff to prove, either the demand on the 
acceptor, or the notice to the defendant, becauſe they are nei-, 
ther laid in the declaration, nor are they circumſtances neceſ- 


ſary to any of the facts charged. If they were to be preſumed 
to have been proved, no proof at the trial can make good à de- 


5 dLClaration 
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ckration, which contains no ground of action on the face of 
it. The promiſe alleged to have been made by the defendant 
is an inference of law, and the declaration does not contain 
premiſes from which ſuch an inference can be drawn. I ſee, 
in a note of a caſe | Avery v. Hoole} in this court in Eaſter Term 
18 Geo. III. I am ſtated to have Taid z „ A verdict will not 
tc mend the matter where the g/ of the caſe is not laid in the 
« declaration, but it will cure ambiguity ;” and there is a ſtrong 
cafe in print of an action for keeping a malicious bull | in 2 Salk, 
662. | where the ſcienter having been omitted in the declaration, 
it was held bad after verdict, —Judgment for the plaintiff in 
Error k. | 


Cray. N. 51. 


Hrnce we may remark the need there is of ſtating the plain- 
tiff's title or cauſe of action in the delaration fo, as thereby not 
only to prevent a demurrer to the declaration and iſſue being 
joined on matter of fact, but likewife for maintaining judg- 
ment when obtained, againſt a writ of error that may be 
brought by the defendant. If the thing omitted in the decla- 
ration be eſſential to the action it cannot be cured by a verdictl. 
However if the plaintiff's title be only imperfectly ſtated 
in ſome caſes no advantage can be taken thereof on a general 
demurrer, much leſs after verdict; as exceptions that are 
moved in arreſt of judgment, muſt be much more material and 
glaring than ſuch as will maintain a demurrer ®.—Although 
due notice of the diſhonour of a foreign bill muſt be by pro- 
teſt; as ſhewnin C.V.{ 11. Yet in Solomon v. Stavely, King's 
Bench Mich. 24 Geo. III. which was an action on a foreign 
bill of exchange, the court held on the authority in the prece- 
dent Dunftar v. Pierce Lill. Ent. 5 5. that the omitting to allege, 
in the declaration, a proteſt of the bill, is only matter of form, 
and cannot be taken advantage of on a general demurrer n. 


4. Declaration upon an inland bill payable to Drawers or their 
Oraer, by Drawers Partners agairft Acceptor. | | 


Middleſex, to wit. ] John Den and Joſeph Den, complain of 
Richard Fen, &c. for that whereas, at the ſeveral times hereafter 
NK they the ſaid John Den and Joſeph Den, and the ſaid 

ichard, were perſons reſiding, trading, and uſing commerce within 
this kingdom, to wit,” at Weſtminſter in the county of Middleſex 
aforeſaid” and the ſaid John Den, and Joſeph Den, at the ſaid 
ſeveral times were there partners and joint dealers together in trade 
and commerce; and being ſo reſident and trading, and the faid John 


id. 994. 


* Dov g Rep. 679. 2 Edit. | 
1 + Black, Com. 395+ » Doug. Rep. 684. 2 Edu, 
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Den and Joſeph Den ſo being partners and joint dealers together, 
they the ſaid John Den and Joſeph Den on the firſt day of January in 
the year of our Lord 1790, to wit, at Weſtminſter aforeſaid, in the 
county of Middleſex aforeſaid, made their certain bill of exchange 
in writing ſubſcribed with the proper hand-writing of one of them, 


for and on account of the joint trade and qui! according to the 
is 


cuſtom of merchants uſed and approved of within this kingdom, from 
time immemorial, the ſame bill bearing date the day and year afore- 
faid, ditected to the ſaid Richard by the name of Mr. Richard Fen, 
merchant in Weſtminſter, and by the faid bill requeſted the ſaid 
Richard to pay three months after date to them the faid John Den 
and Joſeph Den, or their order 100l. value received, as adviſed by the 
faid John Den and Joſeph Den, which faid bill of exchange the ſaid 
Richard afterwards, and before the time appointed by the ſaid bill, 
for the payment of the ſaid ſum of money ſpecified in the ſaid hill, to 
wit, on the day and year aforeſaid at Weſtminſter aforeſaid, upon 
ſight thereof accepted, according to the ſaid cuſtom ; by reaſon 
whereof and ee n the ſaid cuſtom, and by the law of mer- 
chants, the ſaid Richard became liable to pay to them the ſaid John 
Den and Joſeph Den, the ſaid fool. ſpecified in the ſaid bill, accord- 
ing to the tenor and effect of the ſaid bill, and of his faid acceptance 
thereof, and being ſo liable he the ſaid Richard in confideration 
thereof afterwards, to wit, on the fame day and year aforeſaid, at 
Weſtminſter aforeſaid, undertook and faithfuily promiſed the ſaid 
John and. Joſeph to pay them the ſaid ſum of money in the ſaid bill 
mentioned according to the tenor and effect of the ſaid bill. [Here 
may be added counts, for money lent, money had and re. eived, meney 
laid out, an account ſtated; as in paragragh 2. with a fimilar conclu- 
ſion to what is there inſerted. 


IN caſe of partners being concerned in the drawing, indor- 


fing, or accepting a bill or note, it is uſual to mention the 


| partnerſhip as above, and ſtate that one of the partners accord- 


ing to the cuſtom of merchants, ſubſcribed, accepted, or in- 
dorſed the bill for the partnerſhip account. However it ſeems 
unneceſſary to ſet out any part of the cuſtom or even refer 
thereto, or that the partner acting for the reſt ſubſcribed for 
the partnerſhip, for if it appear that he did ſo it will be 
ſufficient . | 


Wur the action is againſt an acceptor it mult be alledged 
that he accepted the bill, but the manner in which he accepted 
it need not be alledged ?.—If the plaintiff alledge the accept- 
ance to be made before the time limited by the bill for pay- 

| ment, 


Str. 819: - 


y Ld. Raym. 175. 1484. 
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ment, he will be precluded from giving in evidence an accept- 

ance afterwards j but if the acceptance was after the time of 
ayment, and the plaintiff alledge generally, without mention- 

ing the time, evidence of acceptance after the time of pay- 

ment will maintain the declaration a. | 


Ix the acceptor of a bill has refuſed payment and the bill is 
taken up by the drawer, its negotiability ceaſes, and the 
drawer cannot afterwards maintain an action thereon as in- 
dorſer againſt the acceptor”; though ithas been held otherwiſe”, 
In Berk v. Robley, above cited, where the action was by an in. 
dorſee of a bill of exchange againſt the acceptor; it appeared 
in evidence, that Brown drew a bill of exchange upon Robley, 
payable to Hodgſon or order; which was accepted by Robley, 
and indorſed by Hodgſon. Not being paid when due, Hodg- 
ſon returned the bill, and Brown took it up, Hodgſon's in- 
dorſement {till remaining. Brown afterwards gave the bill to 
Berk, as a ſecurity for money, and when he gave it, acquainted 
Berk with the whole tranſaction, but did not tell him whether 
Robley had effects in his hands. Upon this evidence the jury 
found a verdict for the defendant, being of opinion, that the 
acceptor was diſcharged by Brown's taking up the bill, and 
that there was an end of its negotiability.— Mansfield, plaintift"s 
counſel, moved for a new trial, on the ground that the jury 
had miſtaken the law. He inſiſted, that the drawer of a bill, 
which in the courſe of circulation came back to his hands, 
might maintain an action as indorſce; (Mr. J. Aſhhurſt ſaid 
he remembered ſeveral inſtances of ſuch actions) and here the 
bill was indorſed to Brown, who might either have maintaincd 
his action as indorſee, or put it again in circulation, unleſs the 
acceptor's refuſal to pay could prevent the negotiability of it, 
which certainly could not be the caſe, — Wallace, defendant's 


_ counſel, contra. A bill of exchange is payable at a given time, 


and is till that time negotiable. If payment is then refuſed, it 
goes back to the drawer, and when he has taken it up there is 
an end of it. If it was otherwiſe, Hodgſon would be liable, 
who certainly never meant that his name ſhould give a title to 
the bill after it had been returned to the drawer. 


Lorp MaynsFIELD. I firſt thought at the trial, that the ac- 

jon was maintainable, but am now clearly ſatisfied, that Jury 
i 

4 Ld, Raym. 365. 1 Salk. 127. 129. * Lovere v. Laubray, Trin. 10. Ann. K. 


* Berk v. Robley, Trin. 14 Geo, III. B. 10 Mod. 
k. B. 1 H. Black. Rep, 89. n. & 
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did right. When a draft is given, payable to A. or order, the 
purpoſe is, that it thall be paid to A. or order; and when it 
comes back unpaid, and is taken up by the drawer, it ceaſes to 
be a bill. If it were negotiable, Hodgſon would be liable, for 
which there is no colour. —Rule for a new trial re{::{ed. 

A. HAVING declared on a promiſſory note againſt B. made by 
C. to A. by him indorſed to B. and by him again indorſed to 
A. and having obtained a verdict, the judgment was arreſtcd. 
The motion in arreſt of judgment was made, upon the ground 
that nothing appeared to be due to the plaintiff on his own thew=- 
ing; for the defendant would be entitled to recover back again 
the identical ſum from the plaintiff for which he had now ob- 
tained a verdict againit the defendant ; and therefore as this 
would introduce a circuity of action, which the law does not 

ermit, the declaration was bad upon the face of it. — Lord 
a chief juſtice: it is an invariable rule that every plaintiff 
muſt on his own ſtating of the cafe, ſhew ſu{ficient to en- 
Ard it is 
a rule equally clear that every inſtrument ought to be declared 
on according to its legal import. I do not ſay but that there 


may be circumſtances which it diſcloſed on the record, might 
| entitle the plaintiff to recover againſt the defendant on this note : 


but we are now called upon to form a judgment on the title 
which he has diſcloſed. And on the face of the declaration he 
has ſtated the note as a legal exiſting note, and the indorſe- 
ments as legal exiſting indorſements; we are therefore bound 
to conſider them to be fo. Then the caſe ſtands thus; that 


he, the plaintiff, being the original indorſer of the note, calls 
on the defendant who appears on the record to be a ſubſequent 
indorſee. 


And nothing can be clearer in law than that an in- 
dorſee may reſort to either of the preceding indorſers for pay- 
ment: Whereas the preſent action is an attempt to reverſe 
I admit that a cafe might happen in which the plaintiff 


on this note, e. g. that his own name was originally uſed for 


form only, and that it was underſtood by all the parties to the 
{inſtrument that the note, though nominally made payable to 
the plaintilf, was ſubſtantially to be paid to the defendant : but 


if ſuch were the cafe, the note ſhould have been declared on 
according to its legal import; as was held in Minet v. Gi, 
§ LI. par. 12). A name may be omitted in the de- 
claration, it thelegal operation of the infirument requires it. Bur 


In this caſe the plaintiff has ſtated facts ſubveriive of his title“. 


P I x 


* Biſhop v. Hayward, Mich. 32. Geo. III. 4 Dunf. & Eaſt, Rep. 470. 
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Ix the action by drawer againſt acceptor after payment of i. 
money in his default, ſhould be ſtated the drawing and delivery 
of the bill, that it was preſented to the acceptor for payment, 
his refuſal ; or that he could not be found, that it was returned 
to the drawer, and that the acceptor had notice; and (if a 
foreign bill) the proteſt, intereſt, &c. ſhould be ſtated, as in 
the form laid down hereafter in par. 6. 


5. Declaration upon an Inland Bill of Exchange, Indvrſee againſt the 


Acceptor, where the Indorſors are Partners. 


Midaliſex, to wit.] John Den complains of Richard Fen, &c. tr 
that whereas, at the ſeveral times hereafter mentioned, the ſaid John 
and Richard, and Thomas Ben and Charles Gatward and Willa 
Gatward, were perſons reſiding, trading and ufing commerce within 
this Kingdom, to wit, at Weſtminſter within the county of Middle- 
ſex aforeſaid, and the ſaid Charles Gatward, and William Gatward, 
were at thoſe ſeveral times there partners and joint dealers in their ſaid 
trade and commerce, and being ſo reſiding and trading, and the ſaid 
Charles Gatward and William Gatward, ſo being partners, the ſaid 
Thomas Ben on the firſt day of January in the year of our Lord 
1791, at Weſtminſter aforeſaid, made his certain bill of exchange in 
writing, ſubſcribed with his own proper hand-writing according is 
the cuitom cf merchants from time immemorial, uſed and approvec 
within this Kingdom, the ſaid bill bearing date the ſame day and 
year aforeſaid directed to the ſaid Richard Fen, by the name of Mr. 
Richard Fen, of Weſtminſter, merchant ; and by the ſaid bill requeſted 
the ſaid Richard Fen, go days after date, to pay to the ſaid Charle: 
Gatward and William Gatward, by the name and deſcription of Mr, 
Charles Gatward and Co. or order, 100l. yalue received, as by advice, 
which ſaid bill of exchange the ſaid Richard Fen, afterwards, to wit, 
on the ſame day and year aforeſaid, at Weſtminſter aforeſaid, upon 
fight thereof accepted according to the ſaid cuſtom ; and the ſaid 
Charles Gatward, and William Gatward, to whom or to whoſe order 
the payment of the ſaid ſum of money in the ſaid bill mentioned, 
was to be made; afterwards and before the payment of the ſaid fum 
ef money in the {aid bill mentioned or any part thereof, and allo 
before the time appointed by the ſaid bill for the payment thereof, to 
wit, on the day and year aforeſaid, at Weſtminſter aforeſaid, indorſcs 
the ſaid bill in writing in the name and ſtyle of their partnerſhip, to 
wit, Charles Gatward and company ; the taid name of Charles Gat- 
ward and company being thereunto ſubſcribed by one of them, and by 
that indorſement the ſaid Charles Gatward, and William Gatwaic, 
appointed the contents of the ſaid bill to be paid to the ſaid Jobs 
Den, and then and there delivered the ſaid bill ſo indorſed to the al 
John Den; of which ſaid indorſement ſo made on the ſaid bil: 2 
aforeſaid, the ſaid Richard Fen, afterwards, to wit, on the ſame daj 
and year aforeſaid at Weſtminſter aforeſaid, had notice: by reaſon 6 
which ſaid premiſes and according to the ſaid cuſtom and by the la 


of merchants, he the ſaid Richard Fen became liable to pay the : 
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John, the ſaid 100l. in the ſaid bill mentioned according to ti e tenor 
and effect of the ſaid bill and of the ſaid indorſement ſo made there- 
on as aforeſaid, and of his ſaid acceptance thereof, and being fo 
liable, he the ſaid Richard in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Weſtminſter aforeſaid, 
undertook and faithfully promiſed the ſaid John to pay him the ſum 
of money in the ſaid bill mentioned, according to the tenor and effect 
of the ſaid bill. ¶ Here may be added counts for money lent, money had 


and received, money laid out, an account flated ; as in paragraph 2. with 
a ſimilar concluſion to what is there inſerted.] 


6. Declaration upon a Forcign Bill of Exchange drawn in ſets, payable 
at two Uſances and proteſted. Drawer againſt Acceptor. 


[ Middleſex, to wit. ] John Den complains of Richard Fen, &c. for 
that whereas, at the ſeveral times hereafter mentioned the ſaid John 
and Richard and one Thomas Ben, were merchants reſpectively reſid- 
ing, 8 and uſing commerce, to wit, the ſaid John in parts be- 
yond the ſeas, that 1s to ſay at Leghorn, and the ſaid Richard and 
Thomas Ben within this Kingdom, to wit, at Weſtminſter, in the 
county of Middleſex aforeſaid, and being ſo refpeRively reſident, 
trading, and uſing commerce, the ſaid John on the 1k day of January 
in the year of our Lord 1791, in parts beyond the ſeas (that is to ſay} 
at Leghorn aforeſaid, to wit, at Weſtminiter aforeſaid, according to 
the cuſtom of merchants within this kingdom uſed and approved of 
from time immemorial, made his certain bill of exchange in writing, 
his own proper hand writing being thereunto ſubſcribed, the ſaid bill 
bearing date the ſame day and year aforeſaid, directed to the ſaid 
Richard, by the name of Mr. Richard Fen, merchant in Weſtminſter, 
and by the ſaid bill requeſted the ſaid Richard, at two uſances to pay 
that his firſt bill of exchange (ſecond and third of the ſame tenor and 
date not paid) to the ſaid Thomas Ben, or order, 100l. ſterling, value 
received, as adviſed by the ſaid John, and then and there delivered the 
ſaid bill to the ſaid Thomas Ben, which ſaid bill of exchange the ſaid 
Richard, afterwards, to wit, upon the day of in the 
year aforeſaid, at Weſtminſter aforeſaid, upon ſight thereof accepted 
according to the ſaid cuſtom : and the ſaid john in fact ſays, that an 
uſance between Leghorn aforeſaid and Weſtminſter aforeſaid, is and 
from time whereof the memory of man is not to the contrary, hath 
been three months, and the ſaid John ſaith that although the ſaid 
Thomas Ben afterwards and when the ſaid bill had according to the 
tenor and effect thereof become payable, to wit, on the da 
of in the year aforeſaid, at Weſtminſter aforeſaid, ſhewed 
and preſented the ſaid bill to the ſaid Richard for payment thereof, 
and then and there requeſted him to pay the money therein mentioned, 
to him the ſaid Thomas Ben, according to the tenor and effect of the 
ſaid bill, and of his the ſaid Richard's acceptance thereof, yet the ſaid 
Richard did not when the ſaid bill was ſo ſhewn and preſented unto 
him for payment thereof, or at any other time, pay to the ſaid Thomas 
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Pen the ſaid ſum of money in the ſaid bill mentioned, or any par. 
thereof, but wholly neglected and reſuſed ſo to do, neither did he pay 
the ſaid ſecond or third of exchange in the ſaid bill mentioned, or either of 
them, | this laiter allegation is unneceſſary when the plaintiff feates as 
above ſtated, but if he ſtates, that the drawer made a certain bill of 
exchange in three parts, and by one of theſe parts requeſted the drag 
(neither of the others being paid) tu pay that ; that that part was preſen!-.”, 
and the drawwee refuſed to accept or pay tt, ſuch allegation 1s eſſential} 
whereupon afterwards, to wit, on the day of in the 
year aforeſaid, at Weſtminſter aforeſaid, the ſaid bill of exchange at 
the requeſt of the ſaid Thomas Ben, was proteſted for non-payment, 
according to the uſage and cuſtom of merchants, and returned unto 
the ſaid John: of all which faid premiſes the {aid Richard afterwar-, 
to wit, on the day and year laſt aforeſaid, at Weſtminker aloreſaid, 
had notice: by reaſon whereof, and according to the ſaid uſage, and 
by the law of merchants, the ſaid Richard became liable to pay to the 
ſaid John the ſaid ſum of money in the ſaid bill mentioned, accord— 
ing to the tenor and effect of the ſaid bill and of his acceptance thereo!, 
together with a large ſum of money, to wit, the ſum of 10l. for ite 
intereſt, exchange, re-exchange, colts, and damages, which accrue. 
from delaying payment of the ſaid bill, when he ſhould he thereto atccr- 
wards requeſted, and being ſo liable he the ſaid Richard in confidera- 
tion thereof, afterwards, to wit, on the ſame day and year laſt afore- 
ſaid, at Weſtminſter aforeſaid, undertook and faithfully promiſed the 
ſaid John to pay him the ſaid ſum of money in the ſaid bill men- 
tioned, and the aforeſaid ſum of money, for the intereſt, exchange, 
re-exchange, coſts, and damages, which accrued by the delaying pay- 
ment of the ſaid bill, when he the ſaid Richard ſhould be thereto aiter- 
wards requeſted. ¶ Here may be added counts for money lent, money had 
and received, mimney laid out, an account ſtated, as in paragraph 2. with a 
ſimilar concluſion to waat is there inſerted, ] 


7. Declaratiom upon a Foreign Bull of Exchange proteſted, ſecond Indir/c 
againſt firſt Indirſer. Drawers Partners, 


Middel:ſex, to wit.] John Den complains of Richard Fen, &c. for 
that whereas certain perſons trading and uſing commerce in co-partner- 
ſhip together within this kingdom, to wit, at Weſtminſter in the 
county of Middleſex, aſoreſaid, under the name, ſtyle, and firm, of 
Saunders and Co. on the iſt day of January in the year of our Lord 


1701. at Weſtminſter aforeſaid, according to the uſage and cuſtom 0! 


merchants from time immemorial uſed and approved made their cer: 
tain bill of exchange in writing, their co-partnerſhip name, ſtyle, and 
firm aforeſaid being tliereunto ſubſcribed, bearing date the day an! 
year atoreſaid, and directed to one Thomas "Travers, of Venice 11 
Italy, in parte beyond the ſeas, and thereby requeſted the ſaid 't homes 
ſix months after date to pay to the ſaid Richard by the name an 
deſcription of Mr. Richard Fen, or order, a certain ſum of none} 
called in the ſaid bill 1000 ducats, value received, and then and ther 
delivered the ſaid bill to the ſaid Richard, wlüch ſaid bill the fo's 
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Thomas Travers afterwards, to wit, on the day and year aforeſaid, at 
Venice, to wit, at Weitminſter aforeſaid, on ſight thereof duly ac- 
cording to the uſage and cuſtom of merchants accepted ; and the ſaid 
Richard afterwards, and before the payment of the ſaid ſum of money 
in the ſaid bill mentioned, or of any part thereof, to wit, on the day 
and year aforeſaid, at Weſtminſter aforeſaid, by his certain indorſe- 
ment in writing then and there made upon the faid hill, his proper 
hand being thereunto ſubſcribed, according to the uſage and cuſtom of 
merchants. appointed the contents of the ſaid bili to be paid to one 
William Wright, and then and there delivered the ſaid bill ſo in- 
dorſed to the jaid Wiiliam, and the ſaid William afterwards and before 
the payment of the ſaid ſum of money in the ſaid bill mentioned, or 
of any part thereof, to wit, on the day and year aforeſaid at Weſt. 
minſter aforeſaid by his certain indorſement in Writing then and there 
made upon the ſaid bill, his proper hand being thereunto ſubſcribed, 
appointed the contents of the ſaid bill to be paid to the ſaid }chn, and 
then and there delivered the ſaid bill fo indorſed to the ſaid John, of 
which ſaid indorſement the ſaid Thomas afterwards, to wit, on the 
day and year aforeſaid at Venice, to wit, at Weſtminſter atoreſaid, 
had notice. And the ſaid John ſays, that afterwards and when the 
ſaid bill had according to the tenor and effect thereof become payable, 
to wit, on the day of in the year aforeſaid, at Venice aforeſaid, to 
wit, at Weſtminſter aforeſaid, the ſaid bill was duly, according to the 
uſage and cuſtom of merchants, ſhewn and preſented to the ſa:d Tho- 
mas for payment; and tne ſaid Thomas was then and there requeſted 
to pay the ſaid ſum of money in the ſaid Hill mentioned, but the ſaid 
Thomas did not then and there pay the ſaid ſum of money in the ſaid 
bill mentioned, or any part thereof, but wholly neglected and re- 
fuſed ſo to do, xr did the ſaid perſons 9 trading and uſing commerce itt 
co-parinenſbip together, under the name, ſiyle, aud firm of Sounders and 
Co. pay the ſaid ſum af money in the faid bill mentioned or any part theresfe 
[ T his allegation, thongh commonly ned, is unnece/ary.] And thereupon 
the ſaid John afterwards, to wit, at Venice aforefaid, to wit, at Weſt— 
minſter aforeſaid, according to the uſage and cvitom of merchants, 
cauſed the ſaid bill to be proteſted for non-payment, of all which ſaid 
premiſes the ſaid Richard afterwards, to wit, on the day and vear 
lait aforeſaid, at Weſtminſter aforeſaid, had notice. And by reaſon 
thereof, and by force of the uſage and cuſtom of merchants, became 
liable to pay the ſaid John the ſaid ſum of money in the ſaid bill menti- 
oned, or the value thereof, when he the ſaid Richard ſhould be thereunto 
afterwards requeſted. And being io liable, he the ſaid Richard in conſide- 
ration thereof afterwards, to wit, on the day aud year laſt atorciaid, at 
Weſtminſter aforeſa:d, undertook, ag to the ſaid John then and there 


fairhfully promiſed to pay to him the ſaid ſum of money in the ſaid 


bill mentioned, or the value thereof, when he the ſaid Richard ſhould 
be thereunto afterwards requeſted, And the ſaid J ohn avers that the 


= ſaid 
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ſaid 1000 ducats in the ſaid bill mentioned, on the day and year laſt 
aforeſaid, were. and from thenceforth hitherto have been, and ſtill 
are of great value, to wit, ot the value of C. | Here may be added 
connts for money lent, money had and received, money laid out, an account 
flated, as in bar. 2. with a ſimilar concluſion to what is there inſerted |, 


$ 11. OF the proof required by plaintiff in proſecuting his 
ſuit. 1. As concerning who are and are not competcnt wit- 
neſſes, being largely treated in C. X. we ſhall here proceed to 
treat on the proof required in an action againſt the different 
parties to a bill or note, obſerving that proof muſt be of ſo 
much as is neceſſary to entitle the plaintiff to his action, and ot 
what in his declaration muſt be ſtated, except what is neceſ- 
ſarily admitted; as that in an action againſt the acceptor, the 
drawer's hand is admitted, and if the acceptance was made 
after ſight of the bill, the acceptor is not allowed to diſpute 
either the ability of the drawer or his ſignature; though if the 
acceptance was made without ſight of the bill, as it may be in 
various inſtances demonſtrated in C. IV. the drawer's ſignature 
muſt be proved; but when made after fight of the bill whether 


by writing or parol, it is a ſufficient acknowledgement on the 


part of the acceptor, who mult be ſuppoſed to know the hand 
of his correſpondent ; therefore in an action againſt the ac- 
ceptor, the plaintiff ſhall not be put to prove the hand of the 
drawer *, But if the acceptance was without ſight of the bill, 
the ſignature of the drawer muſt be proved; and in an action 


againſt the acceptor of a bill or maker of a note the plaintiff 


mult prove the defendant's ſignature, or the parol acceptance 
of a bill, and ſuch indorſements through which he derives his 
title; of which we ſhall proceed to treat, and hereafter in par, 
2. of where the action is by an indorſee againſt the drawer of a 
bill. In par. g. of where it is by an indorſee againſt an in- 
dorſer. In par. 4. of where it is by the drawer againſt the ac- 
ceptor. In par. 5. of actions on promiſſory notes. In par. 6. 
ſhew that the ſignature of the party againſt whom the action 
is brought, may be proved by evidence of his having confeſſed 
the ſame. In par. 7. treat on the proof when a bill or note is 
made, accepted or transferred, by a partner or ſervant. 

IN an action by an indorſee againſt an acceptor, the defen- 
dant's ſignature or parol acceptance muſt be proved, and ſuch 
indorſcuients through which the indorſee derives his title. 
And where a bill is made payable to order, which as ſhewn at 
the beginning of C. VI. cannot be transferred without indorſe- 
ment, it is now ſettled by the caſe of Smith v. Cheſter, which 


| we 
* Law of Niſi Prius, 270. Edit. 1785. 
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we ſhall prefently relate, that in an action by an indorſee againſt 
the acceptor of a bill payable to order, the hand-writing of the 
payee or firſt indorſer muſt be proved, and that notwithſtanding 
ſuch indorſement was on the bill at the time it was accepted. 
And as a ſubſequent indorfee may declare as indorſce of the firſt 
indorſer; as heretofore ſhewn in § 1. par. g. proof of uch 
indorſement may be only requiſite ; but if other indorfements 
are ſtated the fame mult be proved. The like proof mult be of 
demand of payment, as is mentioned hereaſter in par. 4 

IN caſe of a bill or note loft, or ſtolen, which is payable to 
bearer, and transferrable by delivery ; or, when made payable 
to order and is indorſed blank, the plaintiff hath uſually been 
called upon to prove that he took the ſame in the regular courſe 
of trade, or that he gave a valuable confideration for it, and 
had no knowledge of its being ſtolen; as in the caſes of Pea- 
cock v. Rhodes, in C. VII. iv. par. 3. Grant v. Vaughan, in 
C. VI. S v. Alter v. Race, hereafter in F v1. 

IN the above-mentioned cafe of ui v. Cheſter, Eaſter, 27 
Geo. III. the action was by an indorſee of a bill of exchange 
againſt the acceptor, and it appeared at the trial before juitice 
Buller, at the laſt fittings at Weſtminſter, that when the bill 
was accepted there were ſeveral indorſements on it. But the 
plaintiff not being able to prove the hand-writing of the firſt 
indorſer was non-ſuited. In this term, Bower, plaintiſt's 
counſel, moved the court of King's Bench to ſet aſide this 
nonſuit, on the ground that as theſe indoiſements were on the 
bill at the time of the acceptance, they muſt be taken to have 
been admitted by the drawee, and he could not atterv ards diſ- 
pute them ; and he cited in ſupport of this a determination of 
lord Mansfield's in the caſe of Pratt v. H:wiſon, at the fittings 
after Trin. Term, 23 Geo. III. at Guildhall, and another caſe 
in Sayer 223. obſerving that there would be great hardſhip in 
the caſe of foreign bills of exchange in many inſtances, on ac- 
count of the difficulty and inconvenience of proving the hand— 
writing of the firſt indorſer, who may be unknown to the holder. 

Bur by Jusrice A&HHURsT: The law has been otherwife 
fettled. And 1t it were not ſo, there would be no difference 
in this reſpect between bills payable to order, and thoſe pay- 
able to bearer. And it would open a door to great fraud. — 
Jusrick BuLLER: This point was much confidercd in a late 
caſe before this court, when they were perfectly clear that an 
indorſce of a bill of exchange, in an action againſt the ac- 
ceptor, was obliged to prove the hand-riting of the firſt indorſer. 


For when a bill is preſented for acceptance, the acceptor only 
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looks to the hand-writing of the drawer, which he is afterwards 
precluded from diſputing; and it is on that account that an ac- 
ceptor is liable even though the bill be forged. —JusTicEt 
GROSE : This matter appears extremely clear; for a bill of 
exchange is no payment to the perſon in whoſe favour it is 
drawn, unleſs it is indorſed by him. Rule diſcharged ®. 

SINCE the determination of the cafe of Smith v. Cheſter, the 
deciſion thereof has undergone a thorough inveſtigation, as 
well in the caſes which ſo long agitated the commercial 
world on the ſubject of indorſements in the name of fictitious 
payees, treated on in C. II. F 11. par. 13. as in divers other 
caſes; and the general rule now eſtabliſhed, as that to entitle 
the holder of a bill payable to order to recover againſt the ac- 
ceptor, it is neceſſary that he ſhould prove the hand-writing of 
the payee or firſt indorſer; by a very late caſe is expreſſed with 
ſomewhat more particularity than heretofore; as that it is in- 
cumbent on a plaintiff, who ſucs on a bill of exchange payable 
to order, to prove the indorſement of the very perſon to whom 
it was made payable by the intention of the drawer. As in 
Mead v. Young, Mich. g1 Geo. III. This was an action brought 
by the indorſce of a bill of exchange for gol. againſt the ac- 
ceptor. The bill was drawn at Dunkirk by Chriſtian, on the 
detendant in London, payable “to Henry Davis, or order ;” 
and having been put into the foreign mail, encloſed in a letter 
from Chriſtian, it got into the hands of another Henry Davis 
than the one in whoſe favour it was drawn. The defendant ac- 
cepted the bill; and when Davis deſired the plaintiff to dif- 
count it, the latter made application to the defendant to know 
whether or not it was his acceptance ; and on receiving an 
anſwer in the affirmative, coupled with an aſſurance that it was 
a good bill, he diſcounted it, not knowing the H. Davis from 
whom he took it. There was no ground to impute any fraud 
to the plaintiff. On the trial before lord Kenyon, after the 

laintiff had proved the defendant's hand-writing, and the in- 
dorſement by Davis, the defendant offered evidence to ſhew 
that the H. Davis, who indorfed to the plaintiff was not the 
real H. Davis in whoſe favour the bill was drawn: but lord 
Kenyon being of opinion that ſuch evidence was inadmillible, 
the plaintiff recovered a verdict. A rule having been obtained 
to ſhew caule why a new trial ſhould not be granted on this 
miſdirection. — After argument by counſel the judges delivered 
their ſeparate opinions. 

Lox KxEN VON chief juſtice. The queſtion here is, whe- 
ther the name of H. Davis, to whom the bill on the face of 

| it 
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it was payable, ſhall or ſhall not convey a title to this plaintiff, 
who gave a valuable conſideration for it, and who diſcounted it 
with the name of H. Davis upon it, and with an affurance 
from the defendant that it was accepted by him. If any fraud, 
or even neglect, could be imputed to the plaintiff, that would 
vary the caſe: but, circumſtanced as theſe parties were, I 
think that, if the plaintiff cannot recover, it will put an inſu— 
perable clug on this ſpecies of property. I cannot diſtinguith 
this caſe on principle from that of Mer v. Race, | hereafter in 
$ VI. |] where the innocent holder of a note which had been 
taken when the mail was robbed, was held entitled to recover; 
that indeed was a note payable to bearer, but ſtill the ſame prin- 
ciple mult govern both caſes. In this caſe the fault originated 
with the drawer of the bill, in not deſcribing more particularly 
the perſon to whom he intended it thoul4 be paid. The plain- 
tiff was not bound to fend to Dunkirk to know whether the 
perſon, who had poſſeſſion of the bill, was or was not the real 
H. Davis. There may indeed be fome inconvenience the other 
way; but ſetting the inconvenience on the one fide againſt that 
on the other, in my apprehentiion it would throw too great a 
burthen on perſons taking bills of exchange, to require proof of 
an indorſee that the perſon from whom he received the bill was 
the real payce. Such proof has never yet been required of an 
indorſee in ſuch an action: and therefore J think that; as there 
was no fraud, or want of due diligence on the part of the 

laintiff, he is entitled to recover; however | give this opinion 
with ſome diffidence, as my brothers have intimated that they 
are of a different opinion. 

Josrick ASHKURST. This is a caſe of conliderable im- 
portance; and I think that we ought to grant a new trial, that 
the parties may have an opportunity 'of putting the queſ- 
tion on the record. The preſent inclination of my opinion is 
with the defendant. In order to derive a legal title to a bill of 
exchange, is is neceſſary to prove the hand-w riting of the payee; 
and therelore thougn the bill may come by miſtake into the hands 
of another perſon, though of the ſame name with the payet, 
yet his indorſement will not confer a title. Such an TED 
ment, if made with the knowledge that he 1s not the perſon to 
whom the bill was made payable, is in my opinion a forgery © : 
and no title can be derived through the mediuin of a fraud or 
, his is diltinguithable from the caſe of Miller v. 
Race; for there the note was payable to bearer: in ſuch cales 


the bearer; who purchaſes tor a valuable conſideration, and 
Without 
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without notice of any fraud, 1s entitled to receive the contents 
of the bill; and payment to him 1s a diſcharge to the drawer, 
but in this caſe the bill was drawn payable to H. Davis, or 
order ; and though the name of H. Davis were indorſed on the 
bill, yet it was incumbent on the plaintiff, who claims through 
the payee, to be ſatisfied that that was the indorſement of the 
real payee, 

JusTice BuLLER. As the bill in this caſe is of great value, 
the parties may put this queſtion in a mode to be decided by 
the dernier reſort. As at preſent adviſed, I entertain the fame 
opinton as my brother Athhurſt, If we were to inquire 
whether any laches were to be imputed to the plaintiff or the 
drawer, I rather think the plaintiff is more in fault than any 
other perſon, in advancing his money to H. Davis, who was a 
total ſtranger to him. But without going into any ſuch inquiry, 
Jam of opinion that it is incumbent on a plaintiff, who ſnes 
on a bill of exchange, to prove the indorſement of the perſon 
to whom it is really payable : The general form of the declara- 
tion ſhews that it is fo; for that is, that ** the ſaid A. B. to 
whom, or to whole order, the payment of the ſaid ſum of 
money mentioned in the ſaid bill was to be made, afterwards, 
Ec. indorſed the ſaid bill, his own proper hand-writing being 
thereunto ſubſcribed.” Now here it is clear that the indorſe- 
ment was not made by the ſame H. Davis to whom the bill was 
made payable ; and no indorſement by any other perſon will 

ive any title whatever. Then, is there any thing in this caſe 
that ſtops the deicndant from ſaying that the perſon who in- 
dorſed to him was not the real payee? Now the act of that 
perſon who indorſed, and who in ſo doing was guilty of a 
forgery, cannot prevent an innocent perſon from ſhewing the 
truth. Then it was argued that Chriſtian was guilty of negli- 
gence, in not deſcribing more particularly the payee, but I 
know of no authority which requires that to be done. This 
bill was drawn in the common form, payable © to H. Davis 
or order ;*” and the drawer could not foreſee that it would get 
into the poſſeſſion of any other H. Davis. If any other ſtran- 
ger had received this bill, and indorſed it over to the plaintiff, 
it is not pretended that ſuch indorſement would have 
conveyed any title to the bill; and it cannot make any 
difference whether ſuch . ſtranger bear the ſame name with 
the real payee or not; for no perſon can give title to a 
bill but he to whom it 1s made payable. Independently 
of theſe reaſons, I think that convenience requires that the 
determination ſhould be in favor of the defendant. I have 
ne 
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no difficulty in ſaying that this H. Davis, knowing that the bill 


was not intended for him, was guilty of a forgery ; for the 
circumſtance of his bearing the fame name with the payee 
cannot vary this cafe, ſince he was not the ſame perſon. hen 
if the plaintiff cannot recover on this bill, he will be induced 
to proſecute the forger ; and that would be the caſe even if it 
had palled through ſeveral hands, becauſe each indorſer would 
trace it up to the perſon from whom he received it, and at laſt 
it would come to him who had been guilty of the forgery: 
whereas if the plaintiff ſucceed in this action, he will have no 
inducement to proſecute for the forgery ; the drawer, on whom 
the loſs would in that cafe fall, might have no means in diſ- 
covering the perſon who committed the forgery, and thus he 
would probably eſcape puniſhment. As far, therefore, as con- 
venience can have any effect, it weighs ſtrongly with me tv 
receive the evidence. But at all events the plaintiff cannot 
recover, ſince he derives his title under a forgery. 

JusTiICct Gkosk. I am of opinion that it was competent 
to tle defendant to ſhew in evidence that the perſon, who 
indorſed to the plaintiff, was not the perſon named as the 

ayee in this bill of exchange; and I form that opinion as well 
on the ſubſtance of the tranſaction as on the form of pleading 
in ſuch cafes. A bill of exchange is only a transfer of a che 
in action according to the cuſtom of merchants ; it is an autho- 
rity to one perſon to pay to another the ſum which is due to 
the firſt, and it 1s generaily directed to be paid to the payee 
or his order. When the perſon, on whom it is drawn, ac- 
cepts, he only engages by the terms of his acecptance to pay 
the contents of the bill to the perſon named in it, or his order; 
The general form of the declaration which is to be found in 
ſome of the old entries alſo agrees with this doctrine, and 
points out what the Jaw is: I obſerve indeed that this decla- 
ration is not drawn in the uſual form, for the words ©« to whom 
„ or to whoſe order”” are omitted; but till it is that the ſaid 
H. Davis, that is the ſame H. Davis who is meniioncd in a 
former part of the declaration as the payec, indorſed to the 
plaintiff. It clearly therefore appears that as no perſon can 
demand payment of a bill of exchange but the payee, or 
the perſon authorized by him, the acccytor only undertakes 
to pay to them, and cannot be compelled to pay to any 
other perſon. If he pay the amount of the bill to any 
other perion, he pays it in his own wrong, and ſuch 


payment does not diſfcharge his debt to the drawer. If 
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this deciſion wilt prove a clog on the circulation of bills of ex. 
change, I think it will be les detrimental to the public, than 
permitting perſons to recover through the medium of 2a 
torgerv. And that this was a forgery cannot be doubted, if we 
conſider the definition of it; which is, the falſe making of any 
inſtrument, indorſement, &c. with intent to defraud. It makes 
no difference whether the perſon making this falſe indorſement 
were or were not of the ſame name with the payce, ſince he 
added the ſignature of H. Davis, with a view to defraud, 
and knowing that he was not the perfon ſor whom the bill was 
intended. 1 agrec alſo with my brother Buller, that this de- 
ciſion will be more convenient to the public; becauſe then the 
plaintiff will proſecute the perſon, who indorſed to him, for 
the forgery. For theſe reaſons I am of opinion that, as this 
bill of exchange was only payable to the payce or his order, it 
was competent to the defendant, the acceptor, to inquire whe- 
ther the perſon under whom the plaintiff claims, were or were 
not the payee. —Rule abſolute '. | 

2. WHERE the action is by an indorſce againſt the drawer 
of a bill, the plaintiff muſt prove ſuch indorſements through 
which he derives his title, and as are ſtated in his declaration, 
in which that of the payee muſt be ſtated ; and ſtating that alone 
may be ſufficient for the plaintiff to maintain his action, though 
there are other indorſements on the bill; which if ſtated mult 
be proved, if not ſtated muſt be ſtruck out either at the time of 
trial or before; as heretofore ſhewn in 5 1. par. g. The drawer's 
hand-writing mutt alſo be proved; the preſentment of the bill; 
the non- acceptance or non-payme.3., and either the notice with 
in Caſe of a foreign bill) the, proteſt, or that he has purſued 


tuch diligence with reſpett to the drawee, and given ſuch no- 


ice to the drawer of his default, as is neceſſary on behalf of 
the indorſce to entitle him to have recourſe to the drawer. 

Ir a bill has been proteſted, producing the proteſt will be 
ſuficient evidence thereof and of non-payment, without prov- 
ing the hand of the notary ; and all forcign courts give credit 
thereto; and the proteſt is evidence that the bill is not paid; 
but here in England the bill as well as the proteſt muſt be pro— 
duced, becaule the whole declaration mult be proved; as thewn 
in C. V. VII. par. 1.— Notice of a bill being dithonoured, 
{ould be by the next poſt, where the parties live at a diſtance, 
ard proof of putting a letter in the poit-oflice for this purpoſe 
willbeſuftcient evidence"; though in Dale v. Lubeck, Trin. 2.Gco. 

| II. Where 
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II. where notice was given by the indorſee to the acceptor before 
he commenced his action, that he mult provide the money ; it 
was offered in evidence, that he gave him notice by ſending him 
a letter ſo to do. The chief juſtice ſaid that he did not think the 
bare ſending a letter to the poſt-houſe would be ſufficient evidence 
of notice, without ſorne further proofs of the acceptor's re- 
celving it; and beſides he faid that generally a perſonal de- 
mand is expected. 

3. IF the action be by an indorſee againſt an indorſer, 
neither the hand of the drawer, acceptor, or any prior indorſer 
to him againſt whom the action is brought is required to 
be proved; and if the bill be forged the indorſer is liable; 
as ſhewn in C. VII. S vi. par. 1. But preſenting the bill 
to the drawee, and notice to the defendant of his refuſal 
mult be proved, like as in the action againſt the drawer, above 
mentioned. In this action no proof is requiſite of demand of 
payment on the drawer, or notice of non-payment by the ac- 
ceptor given him, ſuch demand and notice being held un- 
neceſſary ; as ſhewn in C. VIII. SH 11. If the action be by 
an indorſor who has paid the money, proof mult be of the 
payment; as in Mendox v. Carreroon, Mich. 18. W. III. on 
the evidence at the trial before Holt, chief juſtice, at Guild- 
Hall, the caſe was thus; A. drew a bill of exchange on B. 

ayable to C. at Paris; B. accepted the bill, C. indorſed it, 
payable to D. D. to E. E. to F. and F. to G. G. demanded 
the bill to be paid by B. and on non-payment G. protelted it 
within the time, &c. and then G. brought an action againſt D. 
and it was well brought and he recovered. Afterwards D. 
brought an action againſt B. and though D. produced the vill 
and the proteſt, yet, becauſe he could not produce a receipt for 
the money paid by him to G. on the proteſt, as the cuſlom ts 
among merchants, as ſeveral merchants on their oaths affirmed. 
he was non-ſuited : but Holt ſeemed to be of opinion, that if 
he had proved payment by him to G. it had been well enough“. 

4. WHERE the action is by the drawer againſt the acceptor, 
the ſignature of the latter, or his parol acceptance mut be 

roved ; likewifte demand of payment made on him, and his re- 
fuſal to pay; or, due diligence uſed to make it. 

5. Ix actions on promiflory notes, the like proof is re- 
quired as in actions on bills of exchange. The former as 
we mentioned in C. II. S iv. par. 8. the law conſidered 
in the light of a bill drawn by a man upon himſelf, and 
accepted at the time of drawing. Yet promiſſory my al- 
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ſume the ſhape of bills of exchange only when indorſed; 
after indorſement the maker of the note is the firſt liable, and 
is as the acceptor of a bill of exchange, the indorſee as the 
payee, and the indorſer as the drawer. he reſult of this is, 
that previous to ſuing the indorſer the indorſee muſt make his 
demand on the maker of the note, and on his default the 
indorſee may have recourſe to the indorſer. Therefore in an 
action by the indorſee againſt the indorſer, he muſt prove a 
demand made or due diligence uſed to make it on the maker, 
and notice of the maker's default; as ſhewn in C. VIII. 
§ 11. 111.—As every indorſer is as a drawer in reſpect of the in- 
dorſee, if the action be by the indorſee againſt the indorſer, he 
is never called upon to prove the hand-writing of the maker; 
for the indorſer is liable on his own indorſement, and that 
though the note was forged ; as ſhewn in C. VII. F v1. par. 1. 
But in an action againſt the maker of a note by an indorſee, the 
plaintiff muſt prove the defendant's ſignature, and ſuch in- 
dorſements through which he derives his title, and as are 
ſtated in his declaration, in which that of the payee muſt be 
ſtated; and ſtating that alone may be ſufficient for the plaintiff 
to maintain his action, though there are other indorſements on 
the note; which if {tated muit be proved, if not ſtated muſt be 
{truck out either at the time of trial or before; as heretofore 
ſhewn in 5 1. par. 3.—In an action by an indorſee againſt the 
indorſer his ſignature mult be proved; but neither the hand of 
the maker, or any prior indorſer to him againſt whom the action 


1s brought 1s required to be proved ; as heretofore mentioned 


concerning a bill of exchange in par. g. If the action be by 
the payee againſt the maker, the ſignature of the latter muſt 
be proved ; likewiſe demand of payment made on him and his 
refuſal to pay; or, due diligence uſed to make it. 

6. THe ſignature of the party againſt whom the action is 
brought, may ' be proved by evidence of his having con- 
feſſed the fame; yet ſuch evidence will not be ſufficient 
when the action is againſt another party; as where the 
action is againſt the drawer, or acceptor of a bill, confeſſion of 
an indorſer that he indorſed it will not be ſufficient proof of 
the indorſement; as in Hemming v. Robinſon, where the 
action was by an indorſee againſt the drawer, the plaintiff 
proved the drawer's hand, and that when the note with the 
indorſement was ſhewn to the indorſer, he acknowledged it 
was his hand-writing, but this was holden. not ſufficient 
to charge a third perſonꝰ'. But in Dale v. Lubeck where an 

action 
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action was againſt the indorſer, proof being offered that defend- 


ant had himſelf confeſſed that, he was come to town to haften on 
the trial of an action that was brought againſt him upon an in- 
dorſement he had made on a bill of exchange; and the counſel 
ſaid the very cauſe was brought down by proviſo ; ſo that it was 
ſtrong evidence that it is for the ſame matter ; the chief juſtice 
at the ſittings at Guildhall allowed this to be good evidence of 
the indorſementf. So in Cooper v. Le Blanc, the defendant 
was ſued as indorſer of a note; and it was proved that a diſ- 
counter ſent the note to the defendant, who looked on it and 
ſaid it was his hand, and the note (which had ſome months to 
run) would be paid when due. The chief Juſtice refuſed to let 
the defendant in to ſhew forgery by ſimilitude of hands; ſince it 
would tend to deſtroy all negotiation of notes and bills. But 
he ſeemed inclined to allow proof of actual forgery, if the de- 
fendant could have ſhewn it, which he could not, and the plain- 
tiff obtained a verdict ®, 

WHERE there is a joint and ſeveral promiſſory note, the ac- 
knowledgement of one out of feveral drawers takes it out of the 
ſtatute of limitations againſt the others, and may be given in evi- 
dence on a ſeparate action againſt any of the others, as ſhewn in 
C. 111. § vi. page 64. No. III. 

7. IF a bill or note is made, accepted, or transferred, by a 
partner, or ſervant, the ſignature of the partner, or ſervant, 
which imports to have been made on the partnerſhip or maſter's 
account, 1s as the ſignature of the partnerſhip or malter ; as 
ſhewn in C. IV. F XI. C. VI. þ vii. par. 1. and proof of ſuch 
ſignature will be ſufficient to bind the other partners or maſter. 
But if the ſignature be by a ſervant his authority mult be proved. 
And it ſeems that ſubſequent aſſent to a ſervant's tranſaction is 
evidence of precedent authority“; and that uſual employ is evi- 
dence of ſuch general authority, as will continue to bind the 
maſter till its determination be publickly known *.—A fervant 
of Sir Robert Clayton and Mr. Alderman Morris (but at that 
time actually gone from their ſervice) took up two hundred gui- 


neas of Mr. Monck, a goldſmith (who knew nothing of his being 


diſcharged) without any authority from his guondam matters, who 
refuſing to ſatisfy Mr. Monck for the ſame, he brought an ac- 
tion againſt Sir Robert and Mr. Morris, and being tried at 
Guildhall, it was ruled per Keeling chief juſtice, that they ſhould 
anſwer ; and there was a verdict for the plaintiff. And though 


f Barnard. Rep, K. B. 199. > Comb. 430. 
8 Str, 1031. + 12 Mod. 346. 
there 
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there were great endeavours uſed to obtain a new trial, yet it waz 
dented, the court at Weſtminſter being fully ſatisfied that they 
ought to anſwer ; for this ſervant had uſed often to receive and 
pay money for them ; and they were obliged to comply, and 
paid the money*, 


\ 111. AS concerning defence the defendant may ſet up to 
the plaintiff's action. The writ of inquiry, 1. When an ac- 
tion 1s commenced on a bill or note due attention ſhould be had 
to the defence that may be made thereto; for if judgment is 
let go by default, defendant will notafterwards be permitted toob- 
ject to the con{ideration ; of which further mention will be pre- 
ſently made. The defence the defendant may ſet up, in general is the 
bad or illegal conſideration on which the bill or note was obtained, 
or the total want of confideration. The former, will in ſome caſes 
render the bill or note void in the hands of an indorfee, though 
in ſome caſes no advantage can be taken of the conſideration, 
but in an action between the original parties; as ſhewu in C. 
III. f. IV. where we have attended to the caſe in which a bil! 

vill be void by its date being altered after acceptance; and like- 
wiſe to the caſe of a bill or note negotiated after become due. 

WEN a bill or note is transferred and paſſes into the hands 
of third perſons who gave a valuable conſideration for it, the 
tranſaction between the original parties cannot in an action be 
inquired into, except in the cafes juſt now alluded to. Neither 
can any transferree who has received a conſideration inſiſt upon 
the want thereof. And though a note given by a wife to an 
hufband 1s void, yet if indorſed over by the huſband, as between 
him and the indorſee, it is good. So if the indorſer had the note 
from an inſant the original drawer. And where there is a nego- 
tiable note, and it comes into the hands of a third or fourth in— 
dorſee, though fome of the former indorſers might not pay a 
valuable conſideration, yet if the laſt indorſee gave money for 
it, it is a good note as to him, unleſs there ſhould be ſome fraud 
or equity appearing againſt him in the caſe; as is likewiſe 
thewn in C. III. S iv. where, ard alſo in C. VII. thole 
points being diſcuſſed, it would be only a repetition to ſay any 
ncre here thereon. 

AND now we ſhall procecd to treat on the writ of inquiry, 
where we ſhall have a demonſtration of the effect of a detend- 
aat's ſuffering judgment to go againit him by default, and in our 
fourth paragraph it will be ſeen that hereby, when fued on a 
bill of exchange, he admits that he is liable to that amount. 


* Beawes, 482. 4 Edit. AMonck v. in B. R. Cunningham's Law of Bills 
Clayton and Morris, Mich. 22 Car. II. 140. n. 
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2. As to the writ of inquiry, this is uſed where the judg- 
ment 1s incomplete, which judgment is commonly termed 
interiocutory, and uſually is where the right of the plaintiff is 
eſtabliſhed, but the quantum of damages ſuſtained by him is not 
aſcertained ; which is a matter that cannot be done without the 
intervention of a jury. This interlocutory judgment happens 
where the detendant ſuffers judgment to go againſt him by de- 
fault, or nhil dicit ; as if he puts in no plea at all to the plain- 
tiff's declaration. By confeſſion or cognovit actianem, where he 
acknowledges the plaintiff's demand to be juſt. Or by nen ſum 
informatus, when the defendant's attorney declares he has no 
inſtructions to ſay any thing in anſwer to the plaintiff, or in 
efence of his client; which is a ſpecics of judgment by default. 
If theſe, or any of them, happen in actions where the ſpecific 
thing ſued for is recovered, as in actions of debt for a ſum cer- 
tain, the judgment 1s abſolutely complete*. But where damages 
are to be recovered, a jury mult be called in to aſſeſs them; 
mleſs the defendant, to fave charges, will confeſs the whole 
amages laid in the declaration, otherwiſe the entry of the 
judgment is, That the plaintiff ought to recover his damages 
© (indefinitely) but becauſe the court knew not what damages the 
' plaintiff hath ſuſtained, therefore the ſheriff is commanded, 
that by the oaths of twelve honeſt and lawful men he inquire 
into the ſaid damages, and return ſuch inquiſition into court.“ 
THis proceſs is called a writ of inquiry, in the execution of 
mich the ſheriff fits as judge, and tries by a jury, ſubject 
early to the ſame law and conditions as the trial by jury at 77% 
ius, what damages the plaintiff hath really ſuſtained; and 
Fhen their verdict is given, which muſt aſſeſs ſome damages, 
he ſheriff returns the inquiſition, which is entered upon the 
oll, in the manner of @ peſtea; and thereupon it is conſidered 
hat the plaintiff do recover the exact ſum of the damages ſo 
ileſſed b. 

3. Wir reſpect to executing a writ of inquiry on a bill of 
change or promiſſory note. In Bevis v. Lindſell, Hil. 14 
eo. II. the court of King's Bench. held, that on executing a 
it of inquiry on judgment by default in af/umpfit upon a 
romiſfory note, it was not neceſſary to produce the ſubſcribing 
vitneſs, for the note being ſet out in the declaration is admitted, 
nd the only uſe of producing it is to ſee whether any money is 
dorſed to be paid upon it; it muſt therefore be proved to be his 
ote, which may be by proving his hand-. -In an anonymous 
ale, Common Pleas, Hil. 11 Geo. III. By Juſtice Gould: 
2 Upon 


— 


* See a deſcription of action of debt Þ» 3 Black, Com. 397. ; 
IC. . 6 4. par, 1. * Law of Niſi Prius, 278, Edit. 1783. 
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Upon a judgment by default in an action upon a promiſſory note mount 


or a bill of exchange, the ſum due thereon is admitted, and need executi 
not be proved upon the execution of a writ of inquiry“. only re: 
IT is ſaid if there be judgment by default or confeſſion, and part of 
the certainty of the demand appears upon record, the court may opinion 
aſlets damages without awarding a writ of inquiry if they will. by defa 
So if there be judgment for the plaintiff on demurrer. Bu action 
where the demand is not certain upon the record, a writ d recelvec 
inquiry mult iſſue, as in treſpaſs. So in treſpaſs on the cal: in the 
replevin, &c.* | and, as 
Ix Thelluſon v. Fletcher, Hil. 20 Geo. III. juſtice Bulle debt be 
obſerved, that writs of inquiry are often fued out in cafes when is ſet o1 
they are not neceſſary, as, for inſtance, in actions of covenau 80 by d 


for payment of a ſum certain. He ſaid it does not follow, In X 
becauſe a writ of inquiry has been awarded, that the amount let judg 
the demand is uncertain. In actions upon a bill of exchang: the cou! 
or promiſſory note, nothing but the inſtrument is to be prove prothon 
before the jury, the ſum being thereby aſcertained. Thoug intereſt, 
even in caſes where there is no neceſſity for a writ of inquit ment by 
that proceeding is of uſe, when the plaintiff goes for intereilikewiſe 
which the jury aſſeſſes in the name of damages. — The report the dam 
of this caſe in a note, as with reſpect to nothing but the infa And wi 
ment is to be proved before the jury, ſays, “ In ſuch co" romill 
„although the note or bill is ſtated, and the execution o abſolute 
« averred, in the declaration; it has been ſettled in mau tuin the 
« inſtances that, it muſt be produced before the inquin court ſa 
« jury.” Of which mention will again be made in the enſuin ſeemed 
paragraph. | | actions 
As to intereſt, this is due and may be aſcertained on executi! In 3 W 
a writ of inquiry on all liquidated ſums, from the inſtat Ch. J.! 
the principal becomes due and payable, as on all bills 0 pleaſed, 
exchange. On notes of hand payable at a day certain; not Were an 
payable on demand after demand made. On money lent; at ought t 
on an account ſtated. But not on goods ſold and deliver appeare 
they being uſually upon credit, ef three months, ſix mont as the 11 
or indefinite: nor is the ſum liquidated till the jury fich hotary, 
the values. Of intereſt and damages the plaintiff will of a wr! 
entitled to on a bill of exchange, we treated in C. V. 5. 
Pax: g. | div. 
4. Ix Green v. Hearne, Faſter, 29 Geo. III. it was held thaÞoy the : 
if detendant, who is ſued as the acceptor of a bill of exchanꝗ en a bi 
luffer judgment by default, he admits that he is liable to t 
amour, - Di 
. 
b 3 Wis, 155. Doug. Rep. 316. 2 Edit. * Andr. 
* Iinpey*s King's Bench. Prac. 331, 2 1 Cromp. Piac. 289, 290. III. 1 H. 
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mount; and therefore though the bill muſt be produced on 
executing the writ of inquiry, it need not be proved. The 
only reaſon for producing the bill is to ſee whether or not an 
part of it has been paid. By juſtice Buller in delivering his 
opinion in this caſe; When a defendant ſuffers judgment to go 
by default, he admits the cauſe of action. And thus far an 
action on a bill of exchange, and an action for money had and 
received, are alike: but beyond that there is no ſimilarity. For 
in the latter the defendant only admits ſomething to be due; 
and, as the demand is uncertain, the plaintiff muſt prove the 
debt before the jury. But in the former, as the bill of exchange 
is ſet out on the record, the defendant by ſuffering judgment to 
o by default admits that he is liable to the amount of it!. 

IN Raſhleigh v. Salmon, Trin. 29 Geo. III. where defendant 
let judgment go by default, in an action on a promiſſory note, 
the court of Common Pleas granted a rule for referring it to the 
prothonotary to aſcertain the damages and coſts, and calculate 
intereſt, without a writ of inquiry. So where there was judg- 
ment by default in an action on a bill of exchange, a rule was 
likewiſe granted for referring it to the prothonotary to aſcertain 
the damages and calculate intereſt without a writ of inquiry k. 
And where there was judgment by default in an action on a 
promiſſory note. After argument by counſel againſt makingarule 
abſolute 2 referring it to one of the prothonotaries, to aſcer- 
tain the damages and coſts without a writ of inquiry. The 
court ſaid that as the practice was clear in actions of debt, there 
ſeemed to be no good reaſon why it ſhould not alſo prevail in 
actions of afſumpſit, where the demand was preciſely aſcertained. 
In g Wils. 62. on a judgment by default in treſpaſs, Wilmot, 
Ch. J. had gone ſo far as ts hold, that the court might, if they 
pleaſed, themſelves aſſeſs damages. In the preſent cafe, if there 
were any fact which it was neceſſary for a jury to determine, it 
ought to have been ſtated by affidavit. But as no ſuch fact 
appeared, as the ſum was detined on the face of the note, and 
as the intereſt was capable of exact computation by the protho- 
notary, it was highly reaſonabic to ſave the parties the expence 
of a writ of inquiry“. 


$ 1v. AS concerning to whom the money is to be paid 


by the acceptor, and the ſatisfaction that may be had by ſuing 
on a bill or note. 1. The acceptor of a bill of exchange, is 


Q 2 firſt 


1 Longman v. Fenn, Hil, 31 Geo. III. 
1 H. Black, Rep. 541, 


h 3 Durnf. & Eaſt, Rep. got. 

\ 1 H. Black, Rep. 252, 

| * Andrews v. Blake, Mich. gi Geo. 
III. 1 H. Black, Rep. 529. 
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firſt liable; for that he is charged by the acceptance, and the 
drawer only comes in aid of his default; and wherever there- 
fore a bill of exchange is indorſed, the indorſee muſt firſt apply 
to the acceptor; and on his default recourſe is to be had to the 
drawer ; but in caſe of an indorſement, every indorſer is as to 
his ſubſequent indorſee a new drawer, and may be ſued on 
default made by the acceptor. A promiſſory note is conſidered 
by the law in the light of a bill drawn by a man upon himſelf 
and accepted at the time of drawing, but does not aſſume the 
ſhape of a bill of exchange till after indorſed, after which the 
maker is the firſt liable, and is as the acceptor of a bill of 
exchange, the indorſee as the payee, and the indorſer as the 
drawer, which hath heretofore been demonſtrated in various 
parts of our work; and _— it may be obſerved that if a bil 
be accepted the money is 0 be paid by the acceptor to him in 
whoſe favour the bill is drawn, or to the indorſee, in caſe it be 
indorſed over; and if there be ſeveral indorſers and indorſees, 
the laſt indorſee is entitled to the money. But the acceptor 
ought not to pay a bill till it becomes due; becauſe till that 
time it is ſubject to a countermand by the drawer, and therefore 
if a countermand comes after drawee has paid the bill, the 
drawer is not anſwerable“. It drawer pays the bill, acceptor is 
diſcharged ; and if he pays after notice that drawer has paid it, 
action lies againſt him to recover the money ſo paid; as thewn 
hereafter in par. 8. 

2. As to the ſatisfaction that may be had by ſuing-on a bil 
or note, to the payment of which the drawer, acceptor, and 
indorſers are all liable; yet the party can have but one ſatisfac- 
tion, and until ſuch ſatisfaction is actually had he may ſue all 
or any of them; and accordingly it was adjudged in the Exche- 
quer Chamber in Claxton v. Swift, Hil. 37. Car. II. where the 
caſe was, an indorſee ſued the drawer and had judgment againſt 
him; and he likewiſe brought an action againſt the indorſer, to 
which the indorſer pleaded the judgment againſt the drawer. 
But the plea was held ill; for that the judgment was not ſatis- 
faction without which the party could not be barred of the 
remedy which he had againſt the other; and it is ſaid the 
judgment was reverſed, becauſe there was not ſatisfaction; tor 
the court were of opinion, that this caſe differs from the caſe ot 
two treſpaſſers, and is rather to be reſembled to two debtors by 
a joint and ſeveral obligation, becauſe by the cuſtom the br! 
diawer of the bill, and every indorſer thereof, is liable to the 

pay men: 


= Molloy, 291, 
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_ a ſum certain to the laſt indorſee, though the action 


e to recover by way of damages“. ; 
HENCE it is perceivable that obtaining a judgment againſt 


one party is no ſatisfaction againſt the other, and that where the 


holder of a bill ſue only ſome of the perſons liable, he may 

before ſatisfaQtien is obtained ſue all or any of the others; 
AND he may ſue a ſubſequent indorſer, notwithſtanding he 

has ineffectually taken in execution the body of a prior indorſer 


and afterwards ſet him at liberty; as in Hayling v. Mullhall, 
| Mich. 19 Geo. III. where the prothonotary, to whom it was 


referred to {tate what was due on a bill of exchange for 231. 10s. 


drawn by one Bruſhby, and payable to Sheridan or order, 
| reported 21. 19s. 7d. due for intereſt ; and 241. 16s. 10d. for 


colts ; which with the principal amounted in the whole to ;11. 
168. 5d. This bill was indorſed by Sheridan, and afterwards 


| by one Boon, and came into the hands of Hayling, who ſued 


Boon and took him in exccution, and afterwards let him out 
on a letter of licence, without paying the debt. He then ſued 
Sheridan and held him to bail ; and of thoſe bail Mullhall was 
one. Sheridan not paying the bill, Hayling brought a third 


action, againſt Mullhall the bail, who now by Adair his coun- 
| ſel, inſiſted that the debt was ſatisfied by the impriſonment of 
| Boon. And Davy, counſel for the plaintiff, having argued on 
the contrary, the court delivered their ſeparate opinions. 


JusTice GouLD: I am clearly of opinion with the plaintiff, 
The holder has a right to ſuc all the indorſers, till the bill is 


ſatisfied. Each indorſer is independent of the reſt. JusTICE 
| BLACKSTONE : of the ſame opinion. The law ſo highly 
regards the liberty of the ſubject, that the taking his body in 


execution by a Ca. Sa. is with reſpect to him, a full ſatisfaction 
of the debt. But it only operates as a diſcharge to the identical 
perſon, ſo impriſoned: It does not diſcharge cven his goods, 
after his death, by the ſtatute Jas. I. the remedy [til] remains in 
force (after his death or diſcharge) againſt every other indorſer, 
notwithſtanding this ineffective Ca. Sa. in like manner-as if the 


| plaintiff had ſued out an unproductive TI. fa. againſt Boon. 


JusrIcE NaRES : of the ſame opinion. Elſe two ſecurities 


would not be better than one. Hereon (chief juitice De Gre 
being abſent) a rule was granted to ſtay proceedings againit the 
| defendant on payment of debt and coſts“. | 


Ir the holder of a bill ſue the acceptor and charge him in 


execution, and he is afterwards diſcharged by the Lord's act; 
and the holder then ſuc the drawer ; the latter after paying the 


Q 3 bill 


o Lutw. 882. 3 New Abr. 607, * 2 Black. Rep. 1232, 
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bill may again ſue the acceptor and charge him in execution, 
As, where the plaintiff drew a bill of exchange for 20l. on 
the defendant, which the latter accepted; and which afterward; 
ot into the hands of one "Thompſon ; who recovered againil 
the defendants as acceptor, and charged him in execution, 
The defendant having chained his diſcharge under the Lord“ 
act in that ſuit, Thompſon then ſued the plaintiff as drawer, 
and recovered the amount of the bill; on which the plaintif 
ſued the defendant, on his acceptance, and charged him in execu- 
tion. It was contended, on a rule to diſcharge the defendant 
out of cuſtody, that he had ſatisfied the debt by being charged 
in execution at the ſuit of Thompſon, and that he was not 
liable to be ſued again for the ſame ſum. But lord Kenyon, 
chief juſtice, ſaid, nothing could be clearer than this was not a 
ſatisfaction of the debt as between theſe parties, though it was 
as to Thompſon. That it was a mere formal ſatisfaction, even 
to the holder, not like actual payment. That this plaintiff, 
having been obliged to pay the amount of the bill ſince the 
defendant was charged in execution at the ſuit of Thompſon, 
had a right to have recourſe to this defendant as acceptor ; for 
that, by his payment, a new cauſe of action aroſe againſt the 
cefendant, which he might enforce without regard to what 
paſſed in the former action. —Juſtice Buller. The conſequence 
of the defendant's not being liable in this action would be this, 
that, becauſe the drawer was obliged to pay the holder of the 
bill, the acceptor would be diſcharged without paying either,— 
Rule diſcharged”, 

4. FROM hence it appears how the drawer, drawee, and 
indorſer, of the bill are all liable to payment thereof. So he 
who accepts for honour of the drawer, treated of in the latter 
part of the eleventh ſection of our fourth chapter, is ſubject to 
the payment; and by ſuch acceptance the perſon to whom the 
bill 1s payable hath his remedy both againſt ſuch perſon as 
ſurety, and alſo againſt the principal ; but the principal 
original drawer 1s liable to him who thus ſubſcribes tor his 
honour*; who may recover back the amount of the bill from 
the drawer in an action for money paid, laid out and expended? 

5. THE holder_of a bill or note may recover judgments in 
all the actions, yet he can only once recover the ſum recoverable 
on account thereot, though he may take out execution for the 
coſts in all'. And where the plaintiff brought two actions 
upon a promiſſory note, one againſt the drawer and Worn 

agalnt 


y Macdonald v. Bovington, Trin. 32 
Geo. III. 4 Durnf. & Eaſt, Rep. 823. Rep. 269. 
* 3 New Abr. 608. © 2 VCz, 115, 
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againſt the indorſer, and obtained judgments in both, and the 


money due on account of the principal in one, and the coſts in 


both being tendered him, the court made an order to reſtrain 
him from taking out execution“. Though ſeveral judgments 


may be had, the party ſhall not levy more than one ſatisfaction 
| for his debt, as ſhewn hereafter in d V. par. 1. 


6. Ir ſeparate actions be brought againſt the acceptor and 
indorſers of a bill, the court will ſtay proceedings againſt any 
of the indorſers on payment of the bill and coſts of that action, 
but not againſt the acceptor without payment of coſts in all the 
actions. As where the firſt action was by the holder againſt the 


drawer of a bill, the ſecond againſt one of the indorſers. There 


was alſo another action pending by the ſame plaintiff againſt 


another indorſer, and a fourth againſt the acceptor, who had 


| refuſed payment. A rule nf was obtained on behalf of the 


drawer and indorſer, why upon payment of the amount of the 


| bill and the coſts of theſe two actions all proceedings thould not 
be ſtaid againſt them. —The rule was oppoſed, on the ground 
that the coſts of the other actions ſhould alſo have been paid. 
| But by the court, That is only neceſſary when the application 
for ſtaying proceedings comes from the acceptor, who is the 


original defaulter, and againſt whom all the colts occaſioned by 
his default may be recovered®. | 

7. ArTt Ra partial ſatisfaction, the holder muſt not in an action 
take a verdict for more than the ſum remaining due. In Prerſon 


v. Dunlop. Hil. 17 Geo. III. where the holder of a bill having 


received 180. upon it from the drawer, ſued and took a verdict 


for the whole ſum againſt the acceptor, the court refuſed to 
diſcharge a rule nf: for a new trial, but upon the terms the 


plaintiff ſhould remit the 180l. with intereſt from the time when 


it was paid, and defray the expence of a ſuit the defendant had 


inſtituted in the Exchequer for relief againſt the verdict !. 
8. IF the indorſee of a bill receive part of the contents from 
the drawer, he cannot recover more than the reſidue from the 


| acceptor; and if the drawer pay the whole the acceptor is 


entirely diſcharged. Afumpſit by the indorſee of a bill of ex- 
change againſt the acceptor. The bill was drawn for 951. 10s. 


by one Seymour on the defendant, payable to his own order, by 


him indorſed to the plaintiff, and accepted by the defendant 
after it became due, Seymour the drawer paid the plaintiff Gol. 
10S, as part of the contents; the defendant paid the reſidue 
| C 924 with 


4 Str. 54 5. f Cowp. Rep. 571. 
* Smith v. Woodcock, and againſt 


| Dudley, Eaſter, 32 Geo, III. 4 Durnt, 


& Eaſt, Rep, 691, 
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with intereſt into court, and pleaded the general iſſue. The 
cauſe was tried before lord Loughborough, at Guildhall, at the 
ſittings in Mich. Term, 29 Geo. III. and a verdi& found for 
the defendant, with leave to move the court to enter a verdid 
for the plaintiff. Motion was accordingly made by Bond Seri, 
who contended that the payment by the drawer was not 2 
diſcharge of the acceptor, he having by his acceptance made 
himſelf liable to the holder of the bill. The contract between 
the indorſer of a bill and the indorſee was, he argued, totally 
different from that between the drawer and acceptor ; the for- 
mer being merely a contract of indemnity, but the latter, an 
undertaking that the acceptor has effects of the drawer in his 
hands to the amount of his acceptance, by which he gives 
currency to the bill, and makes himſelf liable for the whole, 
Parminter v. Symons, 4 Brown's Parl. Cas. 604. 1 Wils. 183. 
The payment of the drawer in the preſent caſe gave him a licn 
on the bill, tor the ſum he had paid ; the holder alſo had a licn 
for the whole amount; but as a perſonal contract cannot be 
ſevered, and made the ground of two actions, the holder mult 
bring the action for the whole, and be conſidered as a truſtee for 
that part which the drawer had paid. 7ohnſon v. Kennicn, 2 
Wils. 262. Hawims v. Cardy, Ld. Raym. 360.—Wilſon, J. 
mentioned the caſe of Beck v. Rabley [in 9 1. par. 4. J, as being 
contrary to Bond's argument. 

Loxp LouchHBOROUGH.—When a bill of exchange is 
drawn, the drawer orders the acceptor to pay ſo much of his 
money to a third perſon ; but if he anticipates the acceptor, and 
pays the money himſelf, he thereby releaſes the acceptor from 
his undertaking; ſo that if the acceptor were to pay the bill 
after notice given him that the drawer had already paid it, an 
action would lie for the drawer againſt the acceptor to recover 
back the money ſo paid. Another reaſon which weighs much 
with me 1s, the great miſchief which would enſue to merchants, 
among whom accommodation bills are circulated to a val! 
extent, if after a bill had been taken up by a drawer, the 
acceptor ſhould be liable to be called upon for payment. 
Gould, J.— The doctrine contended for would go the length of 
proving, that the holder of a bill having received the whole 
money from the drawer, might recover it again from the 
acceptor “. 

g9. WHERE the drawer of a note was ſued by the indorſee, 
and the bail for the drawer paid the debt and coits, it was held 

| this 


8 Bacon v. Scarles, Mich, 29 Geo. III. 1 H. Black. Rep. 88, 
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— 


this abſolutely diſcharged the indorſer as much as if the drawer 
himſelf had paid it. The cafe was, S. drew a note, by which 


he promiſed to pay to P. or order, the ſum of 200l. P. indorſed 
it to H. H. brought an action againſt S. in which he held him 
| to ſpecial bail, and recovered interlocutory judgment againit 
| him, on which his bail paid the debt and colts, amounting to 
220l. 15s. H. executed an inſtrument between himſelf on the 


one part, and the bail on the other, reciting the note, and that 
he had recovered interlocutory judgment on it againit S. that the 
bail had purchaſed the note, and paid the debt and coſts, in 


| conſideration of which H. aſſigned over to them the note and 


the interlocutory judgment, with a power of attorney to make 


| uſe of H's name to ſue the indorler, and covenanted in the 


common manner, not to do any act to hinder the bai! from 
recovering the money on the note. An action was afterward 

brought in H's name againit P. the indorfer, on which theſe 
circumitances were ſtated, and tlie court held the indorſer was 
diſcharged by the payment by the bail in the former action, as 


much as if the drawer had paid the money himfelt®, 


10. It the indorſer of a bill of exchange becomes bankrupt, 
and the holder proves the amount of his bill under his com- 


| miſſion, and afterwards compounds it and diſcharges the 
| acceptor without notice to the aſſignees of the indorſer, he 


thereby alſo dilcharges the indorſer's eſtate, and the proof of his 
debt muſt be expunged; as thewn at large hereafter in & v. par. 2. 

11. As to intereſt which the holder of a bill is entitled to; 
this we have heretofore treated on in C. V. 5 1. par. g. and 
there mentioned, that the neglect of procuring a proteſt on a 
bill whereon it ought to have been made, will preclude the 
holder from recovering intereſt or expences from ſuch perfons 
as ſhould have notice of non-acceptance or non-payment. Yet 
it ſhould be obſerved that the coſts mentioned to be given by 


| the proteſt are not colts of ſuit but other expences incurred: 


tor where the ſuit may be without proteſt, cults of iu! are of 
courſe given. As with reſpect to intereſt and expences recover- 
able by the holder, there is ſome difference between torcign and 
inland bills; as that on the former re-exchange forms part of the 
expence: we {hall now proceed with deſeribing re-exchange, 
and afterwards relate a late determined caſe concerning what 
intereſt and expences are recoverable. | 

RE-EXCHANGE, ſays Mr. Gordon“, was undoubtedly at 
firſt claimed in the name of damages upon bills returned with 


proteſt, 
b Hull v. Pitfield, Hil. 17 Geo. II. 1 Wils. 48. 
i Coſts of ſuit are generally given the party who has a verdict, in actions of 
debt and aſſumpſit, hercaſter treated on in C. X. & t. par, 1; but not in all actions. 
For the particulars of which ſee Tidd's Law of Coſts, lately publiſhed, 


* Univerſal Accountant, 2 V. 367. 
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proteſt, and may ſtill be conſidered in that light in thoſe place: 
in which bills cannot readily be paſſed. But in its proper accept- 
ation, re-exchange muſt be conſidered as the difference of the price 
of exchange where a bill was remitted, and the place where it 
was drawn, when the value of a drawn or remitted ſum is re- 
drawn. And Mr. Stevenſon ſays, re-exchange according to the 
laws of exchange cannot be demanded but when the nature of 
it is ſuch, that the equivalent is re-drawn by the bearer of the 
bill, at the place where 1t was protetted, upon the remitter or 
indorſer, at the place where it was firſt drawn; and the dif. 
ference in the courſe of exchange back makes the re-exchange, 
which is always to the diſadvantage of the drawer; as for ex- 
ample. | 

SUPPOSE J am engaged for the honour of my correſpondent 
in Holland, to pay 100l. ſterling upon a particular day, and he, 
in order to furniſh me with a particular fund for that purpoſe, 
hath remitted me a bill of exchange, which J am to receive 
payment of that ſame day, or perhaps a day or two ſooner, 
(which is generally fo ordered in ſuch caſes); but the acceptor 
failing to pay it to me, and I having no fund to pay the 300. 
{terling for account of my friend, am obliged to return the bill 
remitted to me by him with proteſt, and to re-draw upon him 
for the value of the 100l. which I receive here in order to pay 
what I had engaged for on his account: and this is the only 
way to fave my own credit, as well as that of my correſpon- 
dent.—Now, I ſuppoſe my friend in Holland purchaſed that 
bill at the rate of one gilder in Holland, for two thillings ſter- 
ling to be paid here, fo that the 100l. ſterling coſt him 1000 
gilders: but, when I draw upon him for the value of 100. I re- 
ceive only twenty-two pence for every gilder to be paid in Hol- 
land; fo that I muit draw upon him for 1090 gilders 18 ſtivers, 


which is 90 gilders 18 ſtivers, that is, above gl. per cent. more 


than he paid to the perſon who furniſhed him the bill on this 
place, and is the re-exchange, which he may juſtly charge him 
with upon the bill's being returned duly proteſted |. 

IT 1s obſervable with reſpe& to re-exchange, that they 
who deal largely in bills of exchange are extremely careful to 
have proper intelligence of the courſe of exchange, to and 
from the different places with which they correſpond every poll 
day; and it is reckoned an omiſſion in a correſpondent, to ne- 

lect adviſing of this particular at the place of their reſidence 
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 Trvs having attended to the deſcription given by thoſe 
two writers of re-exchange, before we proceed, as pro- 


poſed, with the late determined caſe, we ſhall relate what is 


ſaid by Mr. Beawes on this head; which is, that the exchange 
is reckoned according to the courſe at fight at that time and 


lace where the proteſt is made, to the place where the pay- 


ment ſhould be made by the drawer; but if it is not complied 


with there, then the ſum is again increaſed, by the commillion 
and poſtage being added, and the courſe is now reckoned upon 


the whole ſum, according as it ſhall govern at that time and 
place upon fight, to the place where the bill is to be paid, and 


the acceptor 1s obliged to pay the re-exchange and all the 


charges, although the parcel was not effectually negotiated and 


redrawn, 1. e. re-exchange, proviſion, and poſtage, muſt be 
twice paid, &c. as proviſion twice for the exchange and re- 


exchange; the charges being only for poltage, and protefts, 
unleſs the acceptor (by delays and excuſes) forces the poſſeſſor 


upon ſome neceffary charges to recover, which the acceptor is 


ſobliged to pay; but no extraordinary ones, ſuch as travelling, 
© &c. will be allowed. And if the acceptor under the afore- 
mentioned circumſtances refuſes immediate payment to the re- 
turned bill, a legal intereſt may be charged him, from the day 
chat the bill was due to the time of its diſcharge ; though he 
hall not be obliged to make good any other loſs or damage 


than thoſe before mentioned, notwithitanding the expreſſions 
uſed in the proteit, as theſe are not to be conſtrued as obligatory 


on the acceptor to fatisfy any loſs or damage which the poſ- 
ſeſſor may pretend he has ſuffered from a want of punctual 
payment, and by this means fruſtrating his detfigns. of ſome 
beneficial engagement, or a loſs of a convenient opportunity 
for advantageoully employing the ſum detaincd “. 


12. WiTtH reſpect to what intereſt and expences are re- 


: coverable. In Auridl v. Thomas, King's Bench, Trin. 27 Geo. 
III. it was held that where a bill indorſed over is not duly paid, 
the indorſee may charge the indorſer with intereſt, exchange, 
Jand other incidental charges, beyond the amount of ;1. por cent. 
if ſuch charges are reaſonable, warranted by uſage, and not. 
made a colour for uſury. "That the charge of 10s. pcr pacoda 
gon a bill returned proteſted from India is not cxceſſwe, though 
it was taken in payment here at the rate of 6s. and 6d. per pa- 
goda.— The cafe is reported as follows: 


ON a motion to ſet aſide a writ of inquiry for -xceflive da- 


mages, it appeared that the plaintiffs were the indorices of a 
bill of exchange drawn here by G. Campbell for 2800 ſta 
pagodas, payable to the defendant or order, and directed 19 


G. Mowbray, 


0 Lex Mercatoria, 461. 
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G. Mowbray, Eſq. at Madras: The plaintiffs diſcounted the 


bill, giving the then current price of the exchange, which wa 
6s. Gd. per pagoda. They ſent it to Madras, from whence i 
was returned to England, proteſted for non- acceptance and alſo 
for non- payment; on which the plaintiffs had demanded and 
recovered at the rate of 10s. fer pagoda, and zl. per cent. from 
the expiration of thirty days after notice to the defendant of it 
being returned. 

Woop detendant's counſel ſhewed cauſe, and contended 
that this could not be conſidered as an ufurious demand, becauſe 
the uſage as well as the particular agreement of the defendant 
had been proved before the jury to charge at the rate of 108. fa 
pagoda for bills returned from India proteſted, and zl. per cent, 
after thirty days notice to the defendant of non-payment, which 
included all incidental charges. | 

PaiLies in ſupport of the rule, cited the caſe of Benn v. 
Parry | furamer aſſizes at Hereford, 1780], where it had been 
held to be uſury for country bankers to take more than 51. je 
cent. on 1nland bills payable at another place. And if the prac- 
tice be contrary to law, no uſage could make it good, 

JusTIcE BULLER: The cafe of Benſon v. Parry at Here. 
ford was determined on a mritake, but when it was more ma. 
turely conſidered by this court on a motion for a new trial, 
they were unammoully of opinion that extra charges might be 
allowed though they amounted to more than 51. per cent. if they 
were fair and reaſonable, and not as a colour for uſury ; and 
there a new trial was granted. This doctrine was again re- 
cognized in two Nifi Prius caſes, the one before the Lord 
Chief Baron Eyre, on the circuit ; the other before me at the 
ſittings at Weſtminſter | related in C. VII. S vi. par. 2]. So that 
it is now clearly ſettled that the party is entitled to take not 
only 31. per cent. for legal intereſt, but alſo a reaſonable {um 
for remitting and other neceſſary incidental expences. The 
demand in the preſent caſe ariſes upon a bill of exchange 
payable in India, which if not paid there when due, would 
carry the intereſt allowed in that country; and it is admitted 
that the conſtant courſe with reſpect to bills returned proteſted 
from India has been to allow at the rate of 10s. per pagoda, 
which includes intereſt, exchange, and all other charges. 
There cannot therefore be any colour for ſaying that this 
tranſaction is uſurious. 

JusTiceE GRosE: The ſame doctrine has been confirmed 
in the court of Common Pleas. And the line which has 
been taken is, that if the ſum charged be not a colour or 2 
{kreen for uſury, but is only fair and reaſonable, it ought to 1 
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allowed. This is like the caſe ſome few years ago where 
Indian intereſt was allowed here on a bond given in India.— 


The rule diſcharged “. 


V. AS concerning fatisfaQtion that may be had by 
proving bills and notes under a commiſſion of bankruptcy. 
1.By ſtatute 7 Geo. I. c. 31. Every perſon who ſhall give credit 
on bills, bonds, promiſſory notes, or other ſecurities, to any 
perſon who ſhall become bankrupt upon a good and valuable 
conſideration 42a fide for any ſum of money or other matter or 


thing whatſoever, which ſhal! not be due or payable at or be- 


fore the time of ſuch perſon's becoming bankrupt, ſhall be 
permitted to prove his bills, bonds, notes, or other ſecurities, 
in like manner as if they were made payable preſently, and 
not at a future day ; and ſhall be entitled unto, and {hall have 


and receive a proportionable part, ſhare, and dividend of ſuch 
bankrupt's eſtate in proportion to the other creditors of ſuch 
bankrupt's, deducting only thereout a rebate of intereſt, and 
diſcounting ſuch ſecurities payable at future times, after the 


fate of five pounds per centum per annum, for what he ſhall fo 


receive, to be computed from the actual payment thereof to 


the time ſuch debt ſhould or would have become due and 
payable in and by ſuch ſecurities as aforeſaid. And the bank- 
rupt ſhall be diſcharged from ſuch ſecurities, as if ſuch money 
had been due and payable before the time of his becoming 
bankrupt. 

Tris ſtatute it is held extends generally to ail perſonal ſecu- 
nties for a valuable conſideration, where the time of payment 
is certain though poſtponed to a future day. But where the 
time of payment is uncertain it is otherwiſe; as contingent 


debts cannot be proved under the itatute, and where there was 


a collateral undertaking by A. to pay a note if H. did not, it 


was held the demand could not be proved under a commiſſion 
ſof bankruptcy againſt A.; but if it had been an engagement 


dy A. to pay at all events, without regard to II. that then it 
would be a debt that might be proved under A's commiſſion % 


—Of bills and notes made payable on contingency we treated 


in C. II. $11 and in our third ſection of this chapter on the 
defence the defendant may ſet up to an action brought on a bill 


or note; from whence may be perceived various circumſtances 


under which bills and notes will not be admitted to be proved; 
and hereafter in par. 3, 4» 5» 6. we ſhall treat on the conſidera- 


[tons on which the holder will be allowed to prove the fame; 


and 


* 2 Durnf. & Eaſt, Rep. 2. 
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and then relate a very late determined caſe, wherein is ſlicw; 
ſome other circumſtances under which a bill may not be proved 
under a commiſſion. In par. 7. treat on the intereſt allowed 
under a commiſſion. In par. 8. on proving the coſts and 
charges. And here proceed to ſhew how the holder may pros 
where the bill or note is unexceptionable, 

As that the holder of a bill of exchange is entitled to prov: 
his debt under a commiſſion againſt the drawer, acceptor, an 
indorſer, and to receive a dividend from each upon his wil: 
debt, provided he does not in the whole receive more thai 
twenty ſhillings in the pound. But there is a diſtinction in 
this cafe, where the creditor applies to prove his debt, after 
having received a part, and where he applies previous to having 
received any payment or compoſition; for if the creditor at th 
time of proving has received any part of the bill, he can on 

rove for ſo much as remains; but if after having proved tor 
the whole, he receives a part of the bill from any of the perſon; 
liable to pay it, he is entitled to a dividend upon the whole, 
provided it does not exceed twenty ſhillings in the pound upon 
ſuch part as remains due“. As, where the petition was to th: 
lord chancellor ex parle Wildman, 1730. The petitioner was 
creditor of the bankrupt, who had given him bills of exchange 
on VLanvillen, and others in Holland, who made themſfelve 
liable by accepting them, and afterwards failed and compounds 
with their creditors. Wildman the petitioner was admitted! 
creditor under the commiſſion for his whole debt. But before 
a dividend, he received a compoſition of 25s. 6d. in the pound 
from the acceptors of the bills.——Upon a queſtion, whether 
Wildman ſhould receive a dividend upon his whole debt, 


only upon what ſhould be due after deducting the 28. 6d. in the 


ound received by him? 

Lord HaRrDwiCkE ſaid, the creditor had two perſonal 
ſecurities, That in common caſes abſtracted from the caſes 0 
bankrupts, if there are ſeveral obligors, the obligee may havs 
ſeveral actions againſt them all, ſeveral judgments and fevera 
executions ; but he ſhall not levy more than one ſatisfaction tor 
his debt, if he docs, courts of law will reheve. The ſame in 
bills of exchange, actions, &c. lie againſt drawer and all the 
indorſers, but only one ſatisfaction for the debt, | as heretolore 
mentioned in S IV. par. 25. |. So under commitlion of bank- 
ruptcy, the creditor is entitled to come under the commiſſion 
againſt all the obligors, drawers, &c. and this is not a pre— 
ference given to ſuch creditor, but a benefit he is entitled to 
at law, upon all his ſecurities, till he 1s completely ſatisfied. 
His lordſhip obſerved, that to ſay Wildman ſhould only be paid 

a dividend 
© Cooke. 196. 2 Edit, cites Cooper v. Pepys, 1 Atk. 107. 


2 divic 
| ceived 


| he ha 


ſatisfic 


| Was n. 
dend 
he has 
this w 


more 


| ſhillin 
| ſurplu: 
| \ Coope, 
| TeCeLVi 
| again 


a bill: 
again( 


| diſcha 


have: 


ſion m 


graph. 
. 
was p 
under 
notes 


might 


the pr 
ASC 
aſſigne 
this pe 
and in 
caſion 
Potter 
note 1 
and C 
ſion ag 
law ag 
having 
the po 
Eſdail 
Barben 
privity 

AG. 
vailed 
prevai 
dorſer 


EW 
oved 
wed 

and 
)rove 


route 

and 
Hole 
than 
on in 
after 
wing 
t the 
only 
d tor 
r{on; 
hole, 
pos 
O The 
Was 
lange 
elves 
inded 
ted 1 
e fon 
ound 
ether 
t, Ol 
n the 


ſonal 
ſes 0! 

have 
vera 
n for 
ne ln 
| the 
Olore 
Jank- 


11100 


Pre- 
ed to 
$hed: 
> paid 
1dend 


CHAP. IX. § v. 239 


4 dividend on the ſum left, after deduQing what he had re- 
| ceived, would be taking away from a man the double fecurity 
| he had, and which he may uſe in law and equity, till he is 


fatished his whole debt. And as in this caſe the compoſition 


| was not paid til] after the debt proved. he ſhall receive a divi- 
dend on the whole debt, and ſhall account hereafter for what 
he has received, or ſhall receive on the bills of exchange; and 
this will not be any prejudice to the eſtate, for if he receives 


more from thoſe bills of exchange than will anſwer twenty 


| ſhillings in the pound, he {hall account to the allignees for ſuch 
| ſurplus. And his lordſhip obſerved, this caſe differed from 
| { Cooper v. Pepys, | above cited] becauſe the creditor there had 
| received the benefit before he attempted to prove his debt 
| againſt the indorſee under the commiſſion . If the holder of 


a bill after proving his debt under a commiſſion of bankruptcy 


| againſt an indorſer, compound with the acceptor, and thereby 


diſcharges him from the action the aflignees would otherwiſe 


| have againſt him, the holder's debt proved under the commiſ- 
| fron muſt be expunged, as demonſtrated in the following para- 


raph. 

; 2. In a petition Ex parte Smith, November ;th, 1789, it 
was prayed that a debt proved by Sir James Eſdaile and Co. 
under the commitlion againſt Lewis and Potter, on certain 
notes and bills, which had been indorſed by the bankrupts, 
might be expunged, on account of the holders having, ſince 
the proof of the debt, diſcharged the acceptors of the bills and 


| drawers of the notes, without notice to the indorſers or their 


aſſignees. The firſt note which was included in the prayer of 
this petition, was a promiſſory note made by Barber to Powell, 
and indorſed by Powell to Lewis and Potter, who having oc- 
caſion to diſcount it, indorſed it to Eſdaile and Co. Lewis and 
Potter became bankrupts before the note became due. The 
note not being honoured when it fell due, Sir James Eſdaile 
and Co. proved the amount in June 1788, under the commiſ- 
tion againſt Lewis and Potter; after which they proceeded at 
law againſt Barber and Powell, to judgment, and then, there 
having been a propoſition on the part of Barber to pay 138. in 
the pound to all his creditors, in full diſcharge of their debts. 
Eſdaile and Co. accepted the fame, and gave a full diſcharge to 
Barber for the amount of this note, without the conſent or 
privity of the aflignces of Lewis and Potter. 

AGAINST the petition it was ſaid, that the rule which pre- 
vailed where the drawer or indorſers were ſolvent, could not 
prevail where the indorſer was a bankrupt. Where the in- 
dorſer is a bankrupt, as in the preſent caſe, notice cannot be 

necellary, 
« 1 Atk. 109, Cooke, 197. 2 Edit. 


r Oe” Io — 
by WOT IY - A 


— —̃ KH 


f 
CLI 
| 
i 
y 
Þ 
: 


2.40 CHAr. IX. § v. 


neceſſary. The general rule as between ſolvent perſons, ug this vi 
not to apply generally, where the party to whom notice was ex. Anger by 
pected to be given was bankrupt.  Kompoun 
Lord CHANCELLOR. I have before decided that the doc. nt of tl 
trine of notice, which holds amongſt ſolvent perſons, does notſwer to 
apply as between bankrupt eſtates: but, here, the indorſer on!;ſWhat ſhall 
was bankrupt, the maker and the payer of the note were no!.ſſhd more 
The debt, proved by Sir James Eſdaile, was undoubtedly well; and 
proved at the time, and the queſtion is whether the fubfequent'M is not 
conduct of the creditor has deſtroyed that intereſt which hehe debt i 
acquired by ſuch proof. By the compoſition which he hass aſfign 
made with the drawer of the note, which goes to the length|ſir the ar 
of diſcharging of the drawer, he, certainly, has prevented the cut aw: 
aſſignee of the indorſer from coming on the drawer of the notMptor b) 
tor payment of what his eſtate ſhall pay in conſequence of the iſignees 
proof; and yet, on the other hand, it does ſeem a ſtrong thingMe moſt 
to ſay that where there are many names on a bill, one of whore debt r 
is inſolvent, though not a bankrupt, and the other a bankruph A FRE 


and the holder proves under all the commiſſions, and then make 
a compoſition bona fide with the inſolvent perſon, and obtain 
from him all that he poſſibly can, that he ſhall, thereby, be de 


men his 
kd conve 
das ſatist 


prived of the benefit of all the proviſion made by him unde the inc 
the commiſſions againſt the other parties who ſtood on the bilMchargir 
polterior to the party compounded with. And I am well fatisMg. Ir: 
tied, in this caſe, Sir James Eſdaile did in fact, make the bei accom 
terms he could with the drawer of the note by taking 138. inn is en 
the pound of him in full. And whatever difficulty I may iindMd receiy 
in making a precedent which allowed of ſuch a compoſition,Wan twe. 


without giving notice to the aſlignees of the indorſer, I an gave“. 
convinced that the juſtice of this particular caſe, if it ſtood alone, M4. Tr 
would not require me to expunge this debt. "The caſe mad:Mll of ex 
does not impute any fraud to the tranſaction of this compoſ- ld that 
tion; but, on the contrary, the holders uſed all their diligencegcame ft 
at law againſt the drawer of the note and the payer, and thenſpon hin 
made the beſt terms they could with the acceptor ; though, atWſwer th 
the ſame time, they have gone to the extent of acquitting himMWrttled tc 
aitogether in reſpect of the note. However, whatever may beſ has no 
the circumſtances of the preſent caſe; I think, in point offs. Ir 
precedent, it may be dangerous to ſay, that after ſuch an ac- Fed he 
quittal, the holder may reſort to the indorſer's eſtate. It is all be fi 
certainly, open to this ſort of fraud, that when the holdere thei! 
ices that, in one way or other, he is ſure of his 20s. in the 
pound, he may favor an acceptor, at the expence of an in— 


dorfer, by compounding with the acceptor for juſt ſo much as he > 3 Bro 
conceives will be the deficiency under the indorſer's commiſſion. * Cook 


In 


CHare. IX. S v. 241 


Wn this view it may be a dangerous precedent; and I cure this 
anger by ſaying, generally, that the holder of paper ſhall not 
pmpound with the prior names on the bill, but with the con- 
ent of the aſſignees of the poſterior party. And it is not an 
pſwer to ſay, that if any fraud is practiſed in the compoſition, 
at ſhall take it out of the general rule. It is much better, 
Id more convenient in practice, to have a preciſe rule to go 


wel; and juſtice will, in general, be better done to all parties. 
uen'M is not that notice is ſtrictly neceſſary; but I go upon this, 
hege debt is well proved againſt the indorſer's eſtate, this gives 

has aſſignees a right of action againſt the acceptor, or drawer, 
gur the amount paid out of the indorſer's eſtate : but this right 
| tnefſWeut away by the compoſition and diſcharge given to the ac- 


tptor by the holder. — Therefore it is better to ſay, let the 
Ilignees either take the whole, or permit the holder to make 
e moſt of it he can againſt the acceptor. I think therefore 


hor ſhe debt muſt be expunged. 
rup'f A FE days afterwards this caſe was mentioned again 
.ake {When his lordihip ſaid, he had conſidered it a good deal, and 


tai! 


kd converſed on the ſubject with ſome of the judges, and he 
e de. 


las ſatisficd that the holder muſt get the conſent of the aſſignees 


nde the indorſer before they can diſcharge the acceptor without 
2 bi Micharging the indorſer's eſtate at the ſame time. 
ſatis- g. IF a bill of exchange or promiſlory note is drawn by way 


belt 


accommodation, the party holding it for a valuable conſidera- 
S. Il 


dn is entitled to prove to the whole extent of the bill or note, 
find receive the dividends, provided they do not amount to more 
tion Wan twenty ſhillings in the pound on the conſideration which 
I amt gave ©. 
lone, . THe liability to pay money is a good conſideration for a 
made hof exchange, and will entitle the party to prove it; as it is 
pof- ld that if a perſon gives an abſolute bond to another who 
zenceſWcame ſurety for him, or who accepted bills oi exchange drawn 
thenſpon him by the obligor not having effects in his hands to 
h, at{ſiwer them, it is a good conſideration tor the bond, and he is 
- kinWtitled to prove it as a debt under the commiſſion, although 
iy be has not himſelf paid the money at the time“. 
nt oi 5. IF a man agree to lend his acceptance to another, pro- 
n ac-{Wed he will find a ſurety to become bound that the money 
It is Wall be furniſhed to pay it, and the borrower and the ſurety 
olderſiſÞive their joint and ſeveral note of hand for this purpole ; 


1 the R if 
n 1n- | | 

as he * 3 Bro. Cha. Rep. 1. « Touſaint v. Martinnant, Mich. 28 
non. © Cooke, eog. 2 Edit. Geo, III. 2 Durvf. & Eaſt, Rep. 
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if the borrower and the ſurety become bankrupts, the accept, 
ſhall be allowed to prove this note of hand under their ſev-:a 
eſtates, although the commiſſion iſſued prior to the acceptance 
becoming due, or to the. time when the bankrupts, by their 
note of hand, had promiſed to pay the money; for the liability 
to pay money 1s a good conlideration for a bill of exchange, 
and will entitle the party to prove it, although the paymcnt is 
to be made in future or depends on a- contingency*. Anf 
where Mitchel and Cleeter borrowed a promiſſory note for tour 
hundred pounds of Benjamin Beaufoy, for which they gave him 
an accountable receipt, promiſing to refund the ſaid four hun- 
dred pounds to him on demand, and placed the fame in the 
hands of Marlur, Pell, and Orson, as a collateral ſecurity for 
their accepting the drafts of Mitchel and Cleeter, without effect 
to the ſame amount ; Beauſoy being called upon by Marlar ad 
Co. to pay this money, gave them his bond for the amount, and nal tha 
thereby took up his note thus depoſited with them, payabie uM” the p 
and indorſed by Mitehel and Cleeter. Afterwards Mitchel and nonſui 
Clecter became bankrupts; and Bearfiy, on application to en 


Chancellor, was allowed to prove the promiſſory note from 0 
Mitchel and Cleeter to him“. eruhcat 


6. Ir the indorſcr of a bill is compelled to pay it on u. ankrupt 
count of the failure of the acceptor, he may prove upon the 5 
ho bec: 


bill under the commiſſion againſt the acceptor, although he di 
not take it up till after the commiſſion ifſued ; as where jan 
of Briſtol, was in the habit of diſcounting bills of exchange to 
Scott and Pearſon, of London. Scott and Pearſon procured one 
Forfith to draw bills upon one //lkins, payable fometimes i 
the order of Span, and ſometimes to the order ol /4r/1th ; a i 
of which bills Scott and Pear/2n ſent, without any indoricment 
by them, to Span, and received the value of them in Britt 
Bank bills Before the biils of exchange became due, bo 
Forfith the drawer and Hkins the acceptor failed, and Span, 1 
the indorſer, was obliged, after the commiſſions itTued again 


Y inſtalr 
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iginal o 
dt been « 
pears to 
aydwell 


hoſe acc 


Forf:th and Wilkins, to take them up. And the Lord Charice F bankri 
lor conſidered it as a very clear point that a bill of exchang iy „ 
negotiated after the bankruptcy of the acceptor, might d a 
proved under his commiſſion, although the party were 10 eh tl 
poſſc{led of it at the time of the bankruptcy, for the debt a ber 00. 
crued by the acceptance; and that as in this caſe Span had pil paid, l 
a conſideration for theſe bills, though not to the bankrupt, an much as 
had become the holder of them in a fair manner, he was ation 
titled to prove them under the commillion 5, 20 
Ia that, 

| © note, i 

Ex parte Maydwell, April 1785. 1787. Cooke, 205. 2 Edit. 
Cook, 204. 2 Edit. s Ex parte Brymer, go May, 1788. 


t Ex Parte Beautoy, 22d January Cooke, 211. 2 Edit. * Howis 


CAP. IX. S v. 243 


Ix a very late caſe, wherein the four laſt above cited caſes 
are particularly attended to, it is held that, if payee of a 
promiſſory note pay the amount of it to an indorſce after the 
bankruptcy of the maker, he may recover againſt the maker 
notwithſtanding his bankruptcy and certificate ; as that the payee 
had no property in the debt which he could have proved at the 
ime of the bankruptcy", The caſe was as follows: The 
plaintiff, who was payee and indorſer of two promiſſory 
notes, brought an action againſt the defendant as maker ; 
ho pleaded, iner alia, his bankruptcy and certificate in bar. 
It appeared that theſe notes had been delivered by the defendant 
before his bankruptcy to one Green with the indorſement of 
owis upon them. After the bankruptcy Green ſued Howis 
s indorſer, and recovered againſt him; who now brought this 
Gion. On this evidence lord Kenyon was of opinion at the 
rial that the certificate was no bar; and a verdict was taken 
or the plaintiff, with liberty to the defendant to move to enter 
nonſuit if the court ſhould be of a different opinion; which 
notion was made by Rufſe/; who contended that this debt ex- 
ted before the bankruptcy, and conlequently was barred by the 
ertificate. The money being paid by the plaintiff after the 
ankruptcy makes no difference; the debt exiſted before, on 
count of the liability. As in the cafe of the ſurety | in par. 4.] 
ho became bound with his principal for payment of money 
y inſtalments, and took a bond from him conditioned for the 
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Jon em became due. The principal becoming bankrupt before 

Bs Wat time, and obtaining his certificate, the ſurety vas held to 


thereby barred, though he had not paid the money to the 
ginal obligee till after the bankruptcy, and conſequently had 
ot been damnified till that time. This very point however 
pears to have been already decided; firſt in the caſe ex parle 
aydwell, in par. g. | where an acceptor of a bill of exchange, 
hoſe acceptance was not due, and who did not pay, till atter 
e bankruptcies of the drawer and of another perion who had 
ren a note to Maydwell by way of collateral ſecurity, was 
mitted to prove under the commiliion againſt the ſurcty, 
though that note had not become due till after his bankruptcy. 
here too, it might have been urged that, es the money was 
dt paid, the debt was not due, before the bankruptcy ; yet in— 
much as the acceptor was liable to pay the money upon an 
gation entered into before the bankruptcy, it was held prova- 
e as a debt under the commiſſion. *Lhis caſe is ſtill ſtronger 
| that, for the plaintiff being payee as well as indorſer of 
e note, it neceſſarily preſuppoſed an exiting debt before the 
. R 2 bankruptcy. 


ry 
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k Howis v. Wiggins, Trin. 32 Geo, III. 4 Durn!. & Eft, Rep, 714. 
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bankruptcy. Then came the caſe of Brymer, [in par. 6 
which was twice argued before the Chancellor, and not oy 
confirms the determination in the former caſe as far as it gos 
but is a complete anſwer to the only remaining objection whit 
could be urged, namely, that theſe notes were not in the plai 
tiff's hands at the time of the bankruptcy. For in that caſe( 


io not 
xpreſſe 
Dy lord | 
alue rei 
ive the 


Brymer, the indorſer of a bill who was obliged to pay it after ut by v 
bankruptcy of the acceptor, as the indorſer did here after ull ſum 
bankruptcy of the maker, was permitted to come in under ceived 
commiſſion, Now the accepter of a bill of exchange and! yithſtan 
maker of a promiſſory note have ever been conſidered as ſtar lo 55. 
ing in the ſame ſituation in point of law. And in reaſon N 
two caſes are preciſely the ſame with reſpe& to this poir 8. W 
But, ncurred 
. THe court ſaid that this was diſtinguiſhable from the ci e lord 
cited, becauſe here the plaintiff had no legal ſecurity for a olts and 
which he could have proved at the time of the bankrupt {ſon © 
but that the property in the bill then belonged to another g- d, that 
ſon ; and that his ſubſequent act of paying the amount of! ould b 
note to the indorſee was not referable to any time antecet: len af 
to the bankruptcy, ſo as to enable him to prove the debt uni In Ay! 
the commiſſion. But that, when the plaintiff paid the bil, Ide exe 
new cauſe of action aroſe againft the drawer, for at the ti rought | 
of the bankruptcy this plaintiff had no demand againlt | {eas hel 
bankrupt. That the plaintiff could not have been the petiti ion a 
ing creditor, becauſe he had not paid the money at the til his dc 
of the bankruptcy. And that in Vanderheyden v. De Pa gned ti 
[3 Wils. 528. | where A. accepted a bill drawn on him b) ale havi 
which B. promiſed to pay and gave A. a note to ſave him TN Com 
leſs, and B. became a bankrupt before the bill became due, xed at 
was held that A. who was afterwards obliged to pay the ommifſi 
could not come in under B's commiſſion. Rule refuſed ers We! 
The reporter in a note at the concluſion of this caſe ſays, he verd 
allo Chilton v. Mhiſfin, g Wils. 13. Goddard v. Vanderheyden is; ar 
262 ; and Ex partie Adney, Cowp. 460. e annex 
7. As to intereſt allowed under a commiſſion of bankrupt ble rela 
Aſter a man becomes a-bankrupt, commiſſioners compute angford 
tereſt upon debts no lower than the date of the commiff pat: 1 
but although the uſual rule is, that all intereſt on debts cf igt is 
Ing intereſt ſhall ceaſe from the time of iſſuing the commili d the j1 
yet in caſe of a ſurplus left after payment of every debt, | © plaint 
intereſt {hall again revive, and be chargeable on the bankny IN Ex 
or his repreſentatives. As to notes and bills the commiſſio Fmine 
certaine 
id. 715. by the courſe of trading it was 2 
* 1 Atkins, 244. In ur- i 
plus intereſt vat So 6 e e 5 
e, intereſt 
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to not allow creditors to prove intereſt upon thoſe unleſs it is 
xpreſſed in the body of them. And this rule was approved 
y lord Hardwicke, who ſaid even at law where notes are for 
alue received, and intereſt is not expreſſed, the jury do not 
ive the plaintiff, in an action upon the notes, intereſt for them 
ut by way of damages only. But the creditor may prove the 
ull fum for which the notes were given, notwithſtanding he 
eceived ZI. per cent. diſcount, So it is preſumed he may not- 
vithſtanding he has taken not only zl. per cent. diſcount, but 
llo 38. per cent. on the groſs ſuin, treated on heretofore in 
IV. par. 12. 

8. WITH reſpeQ to proving the coſts and charges accrued or 
pcurred by a bill of exchange. In an anonymous petition to 
e lord Chancellor 1754, where the queſtion was, whether the 
oſts and charges accrued by the proteſting bills after a com- 
iſſion of bankruptcy iſſued, can be proved? his lordſhip order- 


le ca 
ra de 


erke d, that the colts of the proteſts ariſen before the commiſſion 
5 ould be proved by the pctitioners, but no part of the coſts 
— ſen afterwards ”. | | 
ur IN heit v. Harford, Trin. 19 Geo. III. Ona motion to ſet 
pi ide execution ſued out againſt bail, in an aftion which had been 
rg b rought on a promiſſory note for 1001. | The court of Common- 
inſt! eas held, that a creditor who obtains a verdict before com- 
det ion againſt a bankrupt, is entitled to prove his %s as well 
Ip his debt under the commiſſion, though judgment was not 
; Py ned till after the commiſſion iſſued. — The plaintiff in this 
5 by aſe having proved his debt under a commithon of bankruptcy, 
nn commiſſioners refuſed to let him prove the coſts, which were 
- du xed at gol. becauſe judgment was ſigned ſubſequent to the 
- ommiſſion. But by chief juſtice De Grey : The commiſſi- 
uſed Pers were miſtaken in not ſuffering plaintiff to prove his colts. 
. he verdict was found before the commiſſion iſſued, and 408. 
1 l ſts; and the coſts de increments | of increaſe], when taxed, 
Daene annexed to theſe and become conſolidated by a fair and equi- 
krupl ble relation of law. And in conformity to this deciſion in 
= angford v. Ellis, Eaſt. Term 1783, in King's Bench. By the 
P ert: The cauſe of action exiſts before the verdict, where a 
FW 1 dict is obtained the damages are known and become a debt, 
naa d the judgment when given, relates back to the time when 
bt, Ne Plaintiff obtained his verdict. ; 
"ho IN Ex parte, Moore in the matter of Tyler, 1789, it was 
niſlio termined, that where the date of an act of bankruptcy is 
certained, coſts ariſing from the proteſt of bills of exchange 
| R 3 ſhall 
was 2 


1 Atkins, 150. Cooke, 213. 2 Edit. intereſt, Ex farte Hankey, 1792. 
ſurplus being of the bankrupt's ef- 3 Bro. Cha. Rep. 304. 

e intereſt was allowed to be proved m 1 Atkins, 140. 

bis notes to bankers, not xelerving n 2 Black, Rep. 1317, 
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note on the 12th of the ſame December, came into the hand 
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ſhall not be proved under the commiſſion only when incurre( 
antecedent to the act of bankruptcy, and not merely becauſe 
they were incurred previous to the iſſuing of the commiſſion“, 


$ vi. AS to the nature and effect of bank notes. 1. The 
nature of bank notes is different from that of bills of exchang 
and notes ordained by ſtatute g & 4 Ann. as hinted in C. ll, 
$ Iv. par 1. and in the caſe of Miller v. Race, King's Bench 
Hil. 31 Geo. II. the nature and effects hereof are deſcribed, 
In this caſe an action of trover was brought againſt the de. 
fendant, on a bank note, for the payment of 211. 10s. to one 
William Fenny, or bearer, on demand. The cauſe was tric 
before lord Mansfield, at the fittings at Guildhall, London; 
and upon the trial it appeared that William Fenny being pol 
ſeſſed of this bank note, on the 11th of December 1756, ſent 
it by the general poſt, under cover; that on the fame night th 


notes) taken and carried away by the robber; that this ban 


and poſſeſſion of the plaintiff, for a full and valuable conſidera 
tion, and in the uſual way of his buſineſs, and without an 
notice or knowledge of its being taken out of the mail.—] 
appeared that Mr. Fenny having notice of this robbery, on the 
13th of December, applied to the bank of England to ſtop the 
payment of this note; which was ordered accordingly, upon Mr 
Fenny's entering into proper ſecurity to indemnity the bank. 

Some little time aſter this the plaintiff applied to the bank fe 
payment of this note; and, for that purpoſe delivered the not 
to the defendant, who is clerk in the bank: But the defendan 
refuſed either to pay the note, or to deliver it to the plaintif 
Upon which this action was brought againſt the defendant. 

The jury found a verdict for the plaintiff, and the ſam of 21 
10s. damages; ſubject nevertheleſs to the opinion of the cou 


upon this queſtion, vzz. Whether, under the circumſtances « ' 
; | 4a a 3 the bar 
this caſe, the plaintiff had a ſufficient property in this bank not 8 
to entitle him to recover in the preſent action? wence⸗ 
AFTER arguments by counſel on each fide, lord Mansfie 10 d 
delivered the reſolution of the court to the following effed ) 
change 


Bank notes are not goods, nor ſecurities, nor documents for debt 
nor are fo eſteemed ; but are conſidered as money, as caſh in H - « 
ordinary courſe and tranſaction of buſineſs, by the general con 9 V 
ſent of mankind ; which gives them the credit and currency 
money, to all intents and purpoſes. They are as much mont 
as guineas themſelves are; or any other current coin, that | 
ut 


* 2 Brown's Cha. Rep. 597, 
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uſed in common payments as money or caſh. They paſs by 
a will, which bequeaths all the teſtator's money or caſh ; and 
are never conſidered as ſecurities for money, but as money itſelf. 
On payment of them, wherever a receipt 1s required, the re- 
ceipts are always given as for money ; not as ſecurities or notes. 
So, on bankruptcies, they cannot be followed as identical and 
diſtinguiſhed from money; but are always conſidered as money 
or caſh.— In caſe of money ſtolen, the true owner cannot re- 
cover it, after it has been paid away fairly and honeſtly upon a 
valuable and bond fide conſideration: but before money has 
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15 4 aſſed in currency an action may be brought for the money it- 

14 "Wiclf.—An action may lie againſt the finder of a bank note; but 

1 not after it has been paid away in currency. And this point 
) 


{bas been determined, even in the infancy of bank notes, for 1 
Sf Salk. 126. M. 10 W. III. at N/ Prius, is in point; and lord 
t 0 chief juſtice Holt there ſays, that it is by reaſon of the courſe 
the of trade, which creates a property in the aſſignee or bearer. —— 
An innkeeper took the preſent note, hn fide, in his buſineſs, 
from a perſon who had the appearance of a gentleman. Here 
is no pretence or ſuſpicion ot colluſion with the robber; for 
this matter was ſtrictly inquired and examined into at the trial, 
and is fo ſtated in the caſe, that he took it for a full and valu- 
able conſideration, in the uſual courſe of buſineſs. Indeed if 
there had been any colluſion, or any circumſtances of unfair 
dealing, the caſe had been much otherwiſe. If it had been a 
note for 1000l. it might have been ſuſpicious: But this was a 
{ſmall note for 211. 10s. only, and money given in exchange for it. 
No difpute ought to be made with the bearer of a caſh note, 
in regard to commerce, and tor the ſake of the credit of thoſe 
notes; though it be both reaſonable and cuſtomary to ſtay the 
payment till inquiry can be made, whether the bearer of the 
note came by it fairly or not, — The whole court being unani— 
mous, the poſtea was ordered to be delivered to the plaintiff “. 

2. BANK notes payable after ſight, are to be prefented at 
the bank, on which the day of their being preſented is marked; 
and on the day next enſuing, the time of their running com- 
mences, and at the expiration thereof the fame are to be paid, 
no days of grace being required, as there are on bills of ex- 
change. 
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VII. AS concerning the privilege of attornies. Per- 
ſons privileged from arreſt, 1. The privilege of attornies 
being very numerous, entering into a detail thereof would be 

R 4 foreign 


?P 1 Burr, Rep. 452. 
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foreign to the intent of this work; wherefore we ſhall oniy 
drop ſome hints relative thereto, and proceed to treat on per- 
fons privileged from arreſt. Attornies (being officers of the court 
wherein admitted and always fuppoſed to be there attending) 
are not liable to be arreſted by the ordinary proceſs of the 
court, but muſt be ſued by bill (called uſually a bill of privi- 
lege) as being perſonally preſent in court. And if an attorney 
is ſued by original as acceptor of a bill of exchange, he may 
plead his privilege in abatement in fuch caſe, as well as in an 
other perſonal action“. This bill of privilege is nearly like a 
declaration againſt any other perſon, and the proceedings there- 
on very nearly the ſame as the proceedings againſt others, and 
it judgment is hereby obtained the attorney may be taken in 
cuſtody and impriſoned ; but if he is arreſted at the commence- 
ment of the ſuit the action will be ſet aſide by his pleading in 
abatement. If an attorney 1s arreſted in a ſuperior court, he 
cannot have his writ of privilege, but muſt plead it in abate- 
ment, but if he is arreſted in an inferior court, he may have 
his writ and be diſcharged b. 

2. PERSONS privileged from arreſt, as peers of the 
realm, peereſſes, and members of parliament, are not 


to be arreſted for any debt, whether it be due on a bþ:! 9 


exchange, promiſſory note, or otherwiſe. So officers of the lay 
courts, particularly thoſe belonging to the court of King's 
Bench, the proceedings againſt them are much alike to the pro- 
ceedings againſt attornies, and if judgment is obtained againſt 
them, they may be taken into cuſtody and impriſoned. But 
peers, peereſſes, and members of parliament, are not to be 
arreſted or impriſoned for debt ; for obtaining which the uſual 
method of proceeding againſt them is by ſummons and diltrel 
infinite. 

By ſtatute 7 Anne, c. 12. All proceſs whereby the perſon 
of any ambaſlador, public miniſter of a foreign | ey or ſtate, 
authoriſed and received as ſuch, or the domeſtic {ſervant of ſuch, 
may be arreſted or impriſoned, or their goods and chattels dil- 
trained, ſeized, or attached, ſhall be deemed and adjudged to b: 
utterly null and void“ Upon which it has been adjudged that 
one claiming protection under this act as a domeſtic ſervant, 
muſt really and bona fide be a ſervant of an ambaſſador, &c. and 
terve him in that capacity l. 

g. Heirs, executors, or adminiſtrators, are not to be arreſt- 
ed for debts of the deceaſed, as the action is not fo properly 
| again 


» Comerford v. Price, Hil. 20 Geo. III. 2 Black. Rep. 1083. 
Doug. Rep. 312. 2 Edit, « 3 Wils. 33- 
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againſt them in perſon, as againſt the effects of the deceaſed in 
their poſſeſſion. But they may be arreſted for a devaſtavit, or 
walting the goods of the deceaſed ; that wrong being of their 
committing. 

AND there are certain perſons not liable to be arreſted unleſs 
the debt amount to 20l. As, by the 11 & 12 W. III. c. 9. She- 
riffs, &c. are not to take ſpecial bail in Wales, or coun- 
ties palatine, upon proceſs out of his majeſty's courts at Weſt— 
minſter, unleſs affidavit be firſt made and filed in court, that 
the cauſe of action amounts to 20l. or upwards.—And by 1 
Geo. II. it. 2. c. 14. and g1. Geo. II. c. 10. forencouraging 
ſeamen to enter. No perſon who thall liſt himſelf to ſerve 
on board any of his majeſty's ſhips of war, ſhall be held to 
bail, but on affidavit that the ſum juſtly due amount to 201.” — 
A ſeaman upon the ſhip's books, though he has abſented him- 
ſelf, is a ſeaman within the act; and armourers, gunners, &c. 
enliſted as common ſeamen are within it*, 


© 1 Cromp, Prac. 22. 
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HAFEN X. 
Of Perſonal Actions and the Mode of commencing and proceeding 


therein, fram Commencement of the Suit, to Judgment, and Execu- 
tien thereef. Evidence en a Trial by Ju. 


HIS chapter being compiled with a treble aſpect; as, ficlt 
to explain the technical terms and law phraſes unavoidably 
made uſe of in various former parts of the work. Secondly, 
to give the reader a conception of the mode of commencing 
and proceeding in perſonal actions, particularly in thoſe brought 
on a bill of exchange or promiflory note. Thirdly, to thew 
what 1s ſufficient evidence on a trial tor proving the points treat- 
ed on in our two laſt preceding chapters; and likewiſe what is 
neceſſary for perſons concerned in any way of trade or buſineſs 
to be acquainted with; we ſhall here firſt attend to perſonal 
actions, and briefly point out the mode of commencing and pro- 
ceeding therein from commencement of the ſuit to judgment 
and execution thereof. In F 11. treat on the evidence on a 
trial by jury; as concerning what will be allowed and the mode 
of giving it. On when books of account or ſhop books may 
be evidence, and on a witneſs being allowed to refreſh his 
memory by any book or paper. On a confeſſion under a party's 
hand by letter or otherwiſe being admitted as evidence, On 
admiſſion of a debt being evidence. In S III. on what muſt be 
evidenced by writing. Leaſes by parol, when binding. Agree- 
ments, contracts, when requiſite to be in writing; what con- 
tract for the ſale of goods will be binding. What undertaking 
will bind where one comes to procure credit for another, or 
promiſes to pay in reſpect of another. In S Iv. on the com- 
petency of witneſſes, who are and are not to be received ; as 
infamous perſons, infidels, perſons wanting the uſe of their 
reaſon, and children. In & v. on incompetent witneſſes as per- 
ſons intereſted ; huſbands and wives excluded being witneſſes: 
other relations admitted. Perſons being admitted as witnelles 
in criminal proſecutions. In & VI. on a perſon not being a 
competent witneſs to impeach a ſecurity which he has given, 
although not intereſted in the event of the ſuit. Witneſs be— 
ing admitted by releaſing his intereſt, 


$ 1. 4 AS to perſonal actions, of thoſe there are various kinds 
ſuited to different caſes; as actions of aſſumpſit, debt, treſpaſs, &c. 
whereot further mention will prefently be made. Thoſe 
actions 
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actions are commenced by an attorney employed by the plain- 
tiff, that is, he who brings the action, and he againſt whom it 
is brought is called the defendant ; and if the plaintiff's demand 
amount to 10]. or upwards, and he intends to arreſt thedefendant, 
as he may unleſs defendant be a perfon privileged from arreſt, 
as heretofore treated on in C. IX. $ vii. he mult in order there- 
to make a politive oath of ſo much being due to him; and if 
the ſuit is detended other evidence muſt be produced at the trial, 
which evidence will be the ſubjects of the ſecond and following 
ſections of this chapter. When the plaintiff has made oath of 
his debt, or if he does not intend to arreſt, the attorney ſues 
out a writ or proceſs, previous to the return of which a declara- 
tion is uſually drawn in writing, wherein the plaintiff's cauſe of 
complaint 1s fet forth at length, of which further mention will 
be made hereafter. And here we may juſt mention that, an 
action is defined to be a proſecution to judgment what is due 
to one's felt, or a legal demand of one's right. The ſuit or 
following the profecution until judgment, is regularly called 
an action, but not afterwards ; and therefore it is, that a releaſe 
of all actions, is not a releaſe of an execution. 

DEBr, is an action that lies againſt a perſon who owes ano- 
ther a certain ſum of money on bond or contract, for a thing 
fold, which the debtor refuſes to pay at the day agreed ; then 
the creditor ſhall have an action of debt againſt him for the 
ſame : and where the money is due upon any ſpecialty chat is, 
any deed or inſtrument, under the hand and fenl of a perſon) 
this action and no other lies. In this action, it defendans let 
judgment go by default it is abſolute, as hen in C. IX. S III. 
par. 2.— -In actions of debt upon fimple contract, or for 
amerciament, in actions of detinue, and of account, where 
the debt may have been paid, the goods reſtored, and the ac- 
count balanced without any evidence ot either, the defendant rs 


admitted to wage his law, that is, to ſwear that he docs not 


owe the plaintiff any thing ; but this 15 not allowed where there 
is any ſpecialty by bond or deed. —Wager of law was more 
common formerly than it is now; for as the defendant is only al- 
lowed to wage his law in an action of debt: at pretent one thall 
hardly hear of an action of debt brought upon a hmple contract, 
that being ſupplied by anaction of trefpals on the cale, fora breach 
of promiſe or aſſumpſit; and this being an action of treſpaſs, 
no law can be waged therein. So that wager of Jaw is now 
quite out of uſe, being avoided by the mode ot bringing the 
action, but ſtill it is not out ct force. And therefore, when 

a new 
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a new ſtatute inflicts a penalty, and gives an action of debt for 
recovering it, it is uſual to add, in which no wager of Jaw 
ſhall be allowed '. 

ACT10N of debt is ſeldom brought on a bill of exchange or 
promiſſory note; and it has been held that it could not be 
maintained againſt the acceptor of a bill though it might againſt 
the drawer b. It is ſaid that it will lie againſt the maker of a note, 
yet not againſt the indorſer®. And it is held that the payee of a 
bill importing to have been given for value received, may main- 
tain ndebitatus aſſumpſit againſt the drawer l. And in a late caſe 
lord Mansfield held that the indorſee of a note might maintain 
indebitatus aſſumpſit thereon againſt the perſon who indorſed it 
to him ©. 

THz action uſually brought on a bill of exchange or promiſ- 
ſory note is that of af/umpfit, and which of all actions founded 
upon contract none is of more general uſe, it being founded 
upon a contract either expreſſed, or implied by law, and gives 
the plaintiff damages in proportion to the loſs he has ſuſtained 
by the violation of the contract. In this action different counts 
are ſet forth in the declaration, ſo that if the plaintiff fails in 
the proof of one he may recover in another; as ſuppoſe an 
action to be brought by the payee of a promiſſory note againſt the 
maker, Here the plaintiff in his declaration ſetting forth his 
cauſe of complaint at length, ſtating the note as made by the 
defendant, counts or declares that by reaſon thereof defendant 
became liable to pay the ſum of money mentioned in the ſaid 
note ; and leaſt he ſhould fail in the proof of this, he counts or 
declares likewiſe, that defendant was indebted to him in another 
ſum of money lent; and then avers that he promiſed to pay 
the ſame, and ſo on in three or four different ſhapes ; and at laſt 
concludes with declaring that defendant had and till refufes to 
pay any of the ſaid ſums or any part thereof, whereby he is in- 
zured and hath ſuffered damage to ſuch a value. And if he 
proves the caſe laid in any one of the counts, though he fails 
in the reſt, he will recover proportionable damages. —Concern- 
ing the declaration we have copiouſly treated in C. IX. § I. and 
laid down various forms thereof. 

2. To the plaintiff's declaration defendant muſt within a 
certain limited time put in his plea in writing, otherwiſe the 


. plaintiff 
* Law's Diſpoſal, 55. one is indebed unto another in any cer- 
d Hard. 485. tain ſum ; it is alſo an action there» 
© 1 Mod. Ent. 312. pl. 13. upon. And it has been held, that ac- 
1 12 Mod. 345: tion upon indebitatus aſſumpfit lies in 


 Keſleborwer v. Tims, E. 22 Geo. III. no caſe but where debt will lie for the 
——indcbitatus ofſumpfit, is uſed in de- ſame thing. 1 Salk, 23. 
cla1ations and law procecdings where 
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plaintiff will have judgment againſt him by default, a deſcrip- 
tion of which judgment we have in C. IX. F 111. par. 2. 
Yet in general the defendant may have further time granted 
him for pleading, and in ſome actions, as that of debt above- 
mentioned, may crave cher of the writ, or of the bond, or 
other ſpecialty upon which the action is brought, that is, to 
hear it read to him. When defendant has put in his plea, if it 
does not amount to an iſſue or total contradiction of the decla- 
ration but only evades it, the plaintiff may plead again, and 
reply to the defendant's plea. To the replication the defendant 
may rejoin, or put in an anſwer called a rejoinder. . The plain- 
tiff may anſwer the rejoinder by a fur-rejoinder ; upon which 
the defendant may rebut ; and the plaintiff may anſwer him 
by a ſur-rebutter. The declaration and whole of this proceſs 
is denominated the pleading *, and is performed here in town by 
gentlemen termed ſpecial plcaders, who are employed by the 
country attorney's agent here. Of choſe pleadings is compoſed 
the record that is to be carried down to the aſſizes, when the 
cauſe is to be tried, after jiſſue joined upon matter of fact, in 
manner hereafter mentioned. 

g. IF the declaration is not agrecable to law defendant ma 
demur thereto, that is when iſſue is joined upon matter of law 
and not upon matter of fact, the former of which is called a demur- 
rer; and it confeſſes the facts to be true as ſtated by the oppoſite 
party; but denies that, by law ariſing upon thoſe facts, any 
injury 1s done to the plaintiff, or that the defendant has made 
out a legitimate excuſe ; according to the party which firit de- 
murs, v:z. reſts or abides upon the point in queſtion. As, if 
the matter of the plaintiff's complaint or declaration be inſuſ- 
ficient in law, as by not aſſigning any ſufficient treſpaſs, then 
the defendant demurs to the declaration : it, on the other hand, 
the defendant's excuſe or plea be invalid, as if he pleads that 
he committed the treſpaſs by authority from a ſtranger, without 
ſetting out the ſtranger's right; here the plaintiff may demur 
in law to the plea: and ſo on in every other part of the pro- 
ceedings, where either ſide perceives any objection in point of 
law, upon which he may reſt his caſe. — The form of ſuch 
demurrer 1s by averring the declaration or plea, the replication, 
or rejoinder to be inſufficient in law to maintain the action or 
the defence; and therefore praying judgment for want of ſuf- 
ficient matter alledged.— When there is a joinder in demurrer 
the parties are at iſſue in point of law; Which iſſue in law, or 
demurrer, the judges of the court before which the action is 
brought muſt determine. And if they give judgment on demur- 
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rer in deb? for the plaintiff in the action, the judgment is for 
the plaintiff to recover his whole debt, coſts, and damages; but 
if it be in action of the caſe, a writ of inquiry of damages, 
treated on in C. IX. F 111. par. 2. mult be awarded, before 
the plaintiff can have na judgment. If judgment on demurrer 
is for the defendant in the action, the judgment is, that the 
plaintiff take nothing by the writ, or bill, and that the de- 
fendant go fine die, 1. e. without a day; for by his appearance 
in court he has *obeyed the command of the king's writ; 
and, unleſs he be adjourned over to a day certain, he is no 
longer bound to attend upon the ſurnmons, but muſt be warned 
afreth, and the whole muſt begin a new, or as it is uſually 
termed de cs. 

Ir iſſue is joined upon matter of fact only, and not the law, 
in diſpute. And when he that denies or traverſes the fact 
pleaded by his antagoniſt has tendered the iſſue, thus,“ and this 
he prays may be inquired of by the country,” or, “ and 
« of this he puts himſelf upon the country,” 1t may be im- 
mediately ſubjoined by the other party, “ and the ſaid A. B. 
„ doth the like.“ Which done, the iſſue is ſaid to be joined, 
both partics having agreed to reit the fate of the cauſe upon 
the truth of the fact in queſtion. —'This iſſue, of fact, muſt 
generally ſpeaking be determined, not by the judges of the 
court, but by ſome other method; the principal of which 
methods is, that by the country, that is, the jury. 

AND in order to have this iſſue of fact thus determined; when 
the general day of trial is fixed, the plaintiff or his attorney 
mult bring down the record, which 1s a hiltory of the molt 
material proceeding entered on parchment, to the aſſizes, and 
enter it with the proper officer, in order to its being called on 
in courſe, If it be not ſo entered it cannot be tried; there- 
fore it is in the plaintiff's breaſt to delay any trial by not carry- 
ing down the record: unleſs the defendant, being fearful of 
fuch neglect in the plaintiff, and willing to diſcharge himſelf 
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from the action, will himſelf undertake to bring on the trial, 


giving proper notice to the plaintiff.” Which proceeding is 
called the trial by proviſo. But this practice of trial by proviſo, 
begins to be diſuſed, ſince the ſtatute 14 Geo. II. c. 17. which 
enacts, that if, after iſſue joined, the cauſe is not carried down 
to be tried according to the courſe of the court, the plaintiff 
ſhall be eſteemed to be nonſuited, and judgment ſhall be given 

for the detendant as in caſe of a nonſuit. | 
WHEN the cauſe is called on in court, the record is handed 
to the judge, and the jury, then called over each by name, are 
| 10 
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to be ſworn, unleſs challenged by either plaintiff or defendant, 
as they may be for divers reaſons, as on account of ſuppoſed 
malice, favour, kindred, intereſt, &c. and it is common at the 
calling of the jury tor either plaintiff or defendant to challenge 
any one or more of the jurors before ſworn, and ſuch perſon or 
erſons ſo challenged, are uſually omitted and others ſworn in 
their ſtead. When all are ſworn, who are to be twelve in 
number, the opening counſel brietly informs them what has 
been trahſacted in the court above, the parties, the nature of 
the action, the declaration, the plea, replication, and other 
proceedings, and laſtly upon what point the iſſue is joined, 
which is there {ent down to be determined. The nature of 
the caſe, and the evidence intended to be produced, are next 
laid before them by counſel alſo on the ſame fide; and, when 
the evidence 1s gone through, the advocate on the other fide 
opens the acverle caſe, and ſupports it by evidence; and then 
the party which began 1s heard by way of reply. 

4. AFTER the caule is tried and the jury hath found a ver- 
dict, it is uſual if either party is dillatished, previous to the 
judgment, which 1s given in the next enſuing term after the 
trial, for the diſlatisfied party to move the court by counſel, for 
a rule to ſhew cauſe why there thould not be a new trial.— 
Cauſes of ſuſpending the judgment by granting a new rial, are 
at preſent wholly extrinſic, ariſing from matter foreign to or 
dehors the record. Of this fort are want of notice of trial; 
or any flagrant miſbehaviour of the party prevailing towards 
the jury, which may have influenced their verdict ; or any groſs 
miſbehaviour of the jury among themſelves: allo if it appears 
by the judge's report, certified to the court, that the jury have 
brought in a verdict without or contrary to evidence, ſo that 
he is reaſonably diilatished therewith ; or if they have given 
exorbitant damages; or it the judge himſelf has miſdirected 
the jury, ſo that they found an unjuſtihable verdict ; tor theſe, 
and other reaſons of the like kind, it is the practic- of the 
court to award a new, or ſecond, trial. Put it two juries agree 
in the ſame or a ſimilar verdict, a third trial is ſeldom awrarded: 
for the law will not readily ſuppoſe, that the verdict of any cne 
ſubſequent jury can countervail the oaths of the two preced- 
ing ones*.—jt the rule moved for, as above mentioned, be ob- 
tained, a copy thereof is ſerved on the oppoſite party to 
ſhew cauſe on a certain day therein mentioned; and if good 
cauſe be ſhewn the court will order the rule to be diſcharged, 

otherwiſe 


t 3 Black, Com. 387, 
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er to be made abſolute; whereby a new trial 1: 
nted. 

Ir upon trial verdict be found ſpecially ; as where there ariſes 
in the caſe any difficult matter of law, the jury, for the ſake ot 
better information, will find a ſpeczal verdict. And herein they 
ſtate the naked facts, as they find them to be proved, and pray 
the advice of the court thereon ; concluding conditionally, that 
if upon the whole matter the court ſhall be of opinion that the 

laintiff had cauſe of action, they then find for the plaintiff; 
if otherwiſe then for the defendant. This is entered at length 
on the record, and afterwards argued and determined in the 
court at Weſtminſter, from whence the iſſue came to be 
tried. — Another method of finding a ſpecies of fpecial 
verdict, is when the jury find a verdi& generally for the 
plaintiff, but ſubject nevertheleſs to the opinion of the judge 
or court above, on a ſpecial caſe ſtated by the counſel on both 
fides with regard to a matter of law: which has this advantage 
over a ſpecial verdict, that it is attended with much leſs ex- 

nce, and obtains a much ſpeedier deciſion ; the poftea, which 
will preſently be defined, being ſtayed in the hands of the 
officer of niſi prius, till the queſtion is determined, and the 
verdict is then entered for the plaintiff or defendant as the 
caſe may happen. But, as nothing appears upon the record 
but the general verdict, the parties are precluded hereby from 
the benefit of a writ of error, if diſſatisfied with the judgment 
of the court or judge upon the point of law. When the jury 
hath found a verdict for either plaintiff or defendant, or, if the 
plaintiff makes default, or is nonſuit ; or whatever is done ſubſe- 
quent to the joining of iſſue and awarding the trial, it is entered 
on record, and is called a pen. The ſubſtance of which is, 
that poſtea, afterwards, the ſaid plaintiff and defendant appeared 
by their attornies at the place of trial; and the jury being 
ſworn, found ſuch a verdict, or, that the plaintiff after the 
jury ſworn made default, and did not proſecute his ſuit ; or, 
as the caſe may happen. This is added to the roll, which is 
returned to the court from which it was ſent; and the hiſtory 
of the cauſe, from the time it was carried out, is thus con- 
tinued by the pea. 

3. WHeN judgment is obtained, and before execution had 
thereon, the vanquiſhed party ſometimes brings a writ of error, 
upon ſome matter of law ariſing upon the face of the pro- 
ceedings, and the court into which this writ is brought, upon 
hearing the matter of law in which the error is ailigned, re- 
verſe or athrm the judgment, 
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6. IF no writ of error is brought and the judgment is not 
ſuſpended, ſuperſeded, or reverſed, (as it may be by ſome 
other writs, though the principal redreſs for erroneous judg- 
ments is the writ of error) the next and laſt ſtep is the execu- 
tion of judgment ; or putting the ſentence of law in force. 
This 1s performed in different manners, according to the na- 
ture of the action upon which it is founded, and of the judg- 
ment which 1s had or recovered. Executions where money 
only 1s recovered, as a debt or damages, (and not any ſpecific 
chattel) uſually are either a writ of fieri facias, which iſſues 
againſt the defendant's goods, impowering the ſheriff to ſeize 
and ſell them; a writ of capras ad ſatisfaciendum, to impriſon 
defendant's perſon; or a writ of elegit, by which his goods 
and chattels are appraiſed, and delivered to the plaintiff in 
part of ſatisfaction of his debt: and likewiſe, if the goods be 
not ſufficient, a moiety or one half of his freehold lands, 
which he had at the time of the judgment given, is to be de- 
livered to the plaintiff, to hold, till out of the rents and pro- 
fits thereof the debt be levied, or till the defendant's intereſt be 
expired. If part only of the debt be levied on a fieri facias, 
the plaintiff may have a capias ad ſatisfaciendum, or an elegit for 
the reſidue. But when defendant's body is once taken on a 
capias ad ſatisfaciendum, no other execution can be had againſt 
his goods or lands, unleſs in caſe of his death or an eſcape. 
Alſo after an elegit and ſeizure of his lands, the body of the 
defendant cannot be taken; but if the elegit has only the effect 
of a ſieri facias, and there be no lands, the body may be taken. 


F 11. 1. AS to evidence in a trial by jury, which as we 
hinted at the beginning of this chapter, muſt, in order to re- 
cover what is ſued for in an action at common law, be other 
than that of the plaintiff's own oath, which is not allowed as 
evidence in a trial by jury; as that perſons intereſted, and like- 
wiſe infamous perſons are not admitted to be witneſſes, as will 
be ſeen hereafter in S Iv. and here we ſhall proceed to ſhew 
what evidence will be allowed, and the mode of giving it on 
a trial by jury. | 

EVIDENCE in a trial by jury is of two kinds, either that 
which is given in proof, or that which the jury may receive 
from their own private knowledge, of which further mention 
will be made hereafter in par. 7. The former or proofs, (to 
which in common ſpeech the name of evidence 1s uſually 
confined) are either written, or parol, 1. e. by word of mouth. 
Written proofs or evidence, are records and ancient deeds of 
thirty years ſtanding, which prove themſelves ; but 3 
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deeds and other writings muſt be atteſted and verified by para 
evidence of witneſſes. And the one general rule that runs through 
all the doctrine of trials is this, that the beſt evidence the na- 
ture of the caſe will admit of ſhall always be required, if 
poſſible to be had; but, if not poſſible, then the beſt evidence 
that can be had ſhall be allowed. For if it be found that there 
is any better evidence exiſting than is produced, the very not 
roducing it is a preſumption that it would have detected ſome 
falſehood that at preſent is concealed *. As, if a man offer a 
copy of a deed or will, where he ought to produce the original, 
this carries a preſumption with it that there is ſomething more 
in the deed or will, that makes againſt the party, or elſe he 
would have produced it; and therefore the proof of a copy in 
this caſe is not evidence; but if he prove the original deed or 
will in the hands of the adverſe party, or to be deſtroyed with- 
out his default, a copy will be admitted, becauſe then ſuch copy 
is the beſt evidence: the preſumption of greater evidence be- 
hind in the party's poſſeſſion being overturned by poſitive proof“. 
Of which further mention will be made in the enſuing para- 
aph. So no evidence of a diſcourſe with another will be ad- 
mitted, but the man himſelf muſt be produced ; yet in ſome 
caſes (as in proof of any general cuſtoms, or matters of com- 
mon tradition or repute) the courts admit of hearſay evidence, 
or an account of what perſons deceaſed have declared in their 
life-time : but fuch evidence will not be received of any par- 
ticular fats © —Where the iſſue is on the legitimacy of the 
plaintiff or defendant, it ſeems the practice to admit evidence of 
what the parents have been heard to ſay, either as to their being 
or not being married; and with — * for the preſumption 
ariſing from the cohabitation, is either ſtrengthened or de- 
ſtroyed by ſuch declarations, which are not to be given in evi- 
dence directly, but may be aſſigned by the witneſs as a reaſon 
for his belief one way or other. So to prove my father, mother, 
couſin, or other relation beyond the ſea dead, and the common 
reputation and belief of it in the family gives credit to ſuch 
evidence; and for a ſtranger jt would be good evidence, it a 
erſon ſwore that a brother or other near relation had told him 
fo, which relation is dead. In an ejectment between the duke 
of Athol and lord Aſbburnbam, E. 14 Geo. II. Mr. Sharpe, who 
was attorney in the cauſe, was admitted to prove, that Mr. 
Worthington told him he knew and had 3 in regard to the 
pedigree of the family, Mr. Worthington happened to die 
before the trial. So in queſtions of preſcription it is allowable 


* 2 Black. Com. 367. * 3 Black Com. 367. 


» Law of Nik Prius, 294. Edit 1785. 


to 
anc 
Clo: 
Ver: 
the 
adn 
of ] 
that 
trar 
2 
an i 
to b 
ſeſſi. 


tween 


eviden 
Notice 
the beſ 
or that 
give. 


to | Jury for 


<4 Lo 
9. 


£ 
1 
E. 
j a 
= 
* 
* 
* 
+ 
* 
15 
* 


CHAP, X. 11. 239 


to give heat ſay evidence in order to prove general reputation; 
and where the iſſue was of a right to a way over the plaintiff's 
claſe, the defendants were admitted to give evidence of a con- 
verſation between perſons not intereſted, then dead, wherein 
the right to the way was agreed d. - Declarations by tenants are 
admiſſible evidence after their death, to ſhew that a certain piece 
of land is parcel of the eſtate which they occupied; and proof 
that they exerciſed acts of ownerſhip in it not reſiſted by con- 
trary evidence is decilive*, 

2. PAROL teſtimony may be given of a bill of exchange on 
an indictment for forging it, notwithſtanding the bill is proved 
to be in exiſtence ; for the poſſeſſion of the holder is the poſ- 
ſeſſion of the priſoner, and he is not bound to produce it 
againſt himſelf; as demonſtrated in Aickle's caſe related in 
C. VII. § rv. par. 2. Copics of written documents may be 
given in evidence, if the originals are in the hands of the par- 
ties, and they refuſe, on notice, to produce them. And there 
is no difference with reſpect to admitting copies in evidence, 
between civil actions and criminal proſecutions; as on the 
trial of an information in the Exchequer, before Mr. Baron 
Eyre, in December 1772, againſt one Le Merchand, on 7 
Geo. I. c. 2 1. for importing tea directly into Guernſey, it ap- 
peared that the defendant had written ſeveral original letters to 

one Channon, a witneſs on the trial. Channon became a 
bankrupt, but theſe letters were proved to have come again 
into the defendant's poſſeſſion, by virtue of an order of the 
court of Chancery, to deliver to him all letters and papers 
ſeized under Channon's commiſſion. The ſolicitor of the ex- 
ciſe, however, had contrived to take copies of them whilſt 
they were in the hands of the clerk of the commiſſion. No- 
tice had been given to the defendant to produce the origina? 
letters, which he refuſed to do. The Attorney-General there- 
fore offered to read the copies in evidence. It was objected 
that being a criminal proſecution the defendnnt was not bound 
by the notice to produce evidence againſt himſelf ; and there- 
fore the copies could not be read in evidence againſt him. Mr. 
Baron Eyre thought there was no difficulty in this point be- 
tween civil and criminal caſes, and he admitted the copies in 
evidence; not on the idea of the defendant's having after 
notice refuſed to produce the originals, but becauſe they were 
the beſt evidence which the nature of the caſe would admit of, 
or that it was in the power of the party producing them to 
give, The verdict turncd entirely upon this evidence, and the 
jury found for the crown. On argument for a new trial the 

8 2 court 
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court diſcharged the rule, and confirmed the principles upot 
which the evidence had been admitted. 

3. Books of account or ſhop- books, are not allowed of 
themſelves to be given in evidence for the owner; but a ſer- 
vant who made the entry may have recourſe to them to re- 
freſh his memory : and, if ſuch ſervant (who was accuſtomed 
to make thoſe entries) be dead, and his hand be proved, the 
book may be read in evidence: for, as tradeſmen are often 
under a neceſſity of giving credit without any note or writing, 
this is therefore, when accompanied with ſuch other collateral 
proots of fairneſs and regularity, the beſt evidence that can then 
be produced. However, this dangerous ſpecies of evidence is 
not carried fo far in England as abroad ; where a man's own 
Hooks of account, by a diſtortion of the civil law (which ſeems 
to have meant the ** thing as 1s practiſed with us) with the 
ſuppletory oath of the merchant, amount at all times to full 
proof. But as this Kind of evidence, even thus regulated, 
would be much too hard upon the buyer at any long diſtance 
of time, the ſtatute 7 Ja. I. c. 12. (the penners of which ſeemed 
to have imagined that the books of themſelves were evidence 
at common law) confines this ſpecies of proof to ſuch tranſac- 
tons as have happened within one year before the action brought; 
unleſs between merchant and merchant in the uſual intercourſe 
of trade. For accounts of fo recent a date, if erroneous, may 
more eaſily be unravelled and adjuſted s. : 

Tre ſhop- book of a tradeſman is not evidence of itfelf with- 
in the year, without ſome circumſtances to make it ſo. As it 
it be proved that the ſervant who wrote it is dead, and that it 
is his hand-writing, and that he was accuſtomed to make the 
entries. As in lord Torrington's caſe, Where the evidence was, 
that che uſual way of the plaintiff's dealings, was that the dray- 
men came every night to the clerk of the brewhouſe, and gave 
him an account of the beer delivered out, which he ſet down 
in 2 book, to which the draymen fet their hands, and that the 
drayman was dead, and this his hand; it was holden to bs 
good evidence of a deliv But where the plaintiff, to prove 
delivery, produced a book which belonged to his cooper, who 
was dead, but his name ſet to ſeveral] articles, as wine delivered to 
the defendant, and a witneſs was ready to prove his hand; 

lord chief juitice Raymond would not allow it, faying, it dif- 

ſered from lord Torrington's caſe, becauſe there the witneſs 

ſaw the drayman ſign the book every night“. 5 
PON 


# Leache's Caſes in Crown Law, e 3 Black. Com, 363. ; 
269, 272, 273. 2 Durni, & Eaſt. % Law of Niſi Prius, 282. Edit, 
Rep. 261. n. 2785, 


1 
of 1 
wer 
ſhev 
relat 
in t 
on t. 
keep 
Jerei 
2 
crie 
thou! 
at ba 
the © 
and / 
mone 
ſcrivi 
W 
ſtewa 
adm 
treſpa 
defen 
title 
conta 
had n 
now 
partic 
more, 
differe 
were 
from 
ment: 
tion, 


dated 


and a 


obtain 
cauſe 
of N 

Lo! 
to det: 
cauſe; 
that th 
poor ci 
weren 
is whe 


CraP. X. 611. 261 


Vroꝝ an iſſue out of chancery, to try whether eight parcels 
of Hudſon's-Bay Rock, bought in the name of Mr. Lake, 
were in truſt for Sir Stephen 3 his aſſignees (the plaintiffs) 
ſhewed firſt, that there was no entry in the books of Mr. Lake 
relating to this tranſaction. Secondly, ſix of the receipts were 
in the hands of Sir Stephen Evans, and there was a reference 
on the back of them by Jeremy Thomas (Sir Stephen's book- 
keeper) to the hook B. B. of Sir Stephen Evans. "Thirdly, 
Jeremy Thomas was proved to be dead, and upon this the 
_—_ was, Whether the book of Sir Stephen Evans re- 
erred to, in which was an entry of the payment of the money, 
ſhould be read. And the court of King's Bench at the trial 
at bar, admitted it not only as to the fix, but liKewile as to 
the other two in the hands of Sir Biby Lake. And in Smartle 
and Milliams, where the queſtion was, Whether the mortgage 
money was really paid; a ſcriviner's book of accounts (the 
ſcriviner being dead) was holden tobe good evidence of payment*. 
WHERE the right to the ſoil is in iſſue, entries written by the 
ſteward of a former owner from whom title is derived, are 
admiſſible evidence, if the ſteward be dead. In an action of 
treſpaſs, wherein the iſſue was on the ſoil and freehold of the 
defendant. At the trial at Cheſter the plaintiff who derived 
title under lord Barrymore, offered in evidence ſeveral items 
contained in a book in the hand-writing of one Aſhley, who 
had many years ago been ſteward to lord Barrymore, and was 
now dead. The manuſcript was a common day-book, not 
particularly appropriated to Aſhley's concerns with lord Barry- 
more, but containing a variety of other matters relating to his 
different employers; and the items in queſtion, three in number, 
were memorandums of receipts of ſums of money by Ashley 
from different perſons by name, but whoſe ſituations were not 
mentioned, for treſpaſſes committed on the common in queſ- 
tion, paid on account of lord Barrymore; the firſt tem was 
dated in 1739, the laſt in 1783. This evidence was rejeatcd 
and a verdict having been given for the defendant, a rule was 
obtained in Mich. term, 32 Geo. III. calling on him to ſhew 
cauſe why there ſhould not be a new trial, on the authority 

of Warren v. Grenville, | 2 Str. 1129. | 
_ Loxp KENYON, chief juſtice, We are not now called upon 
to determine what weight this evidence ought to have in this 
cauſe ; and perhaps it may turn out on further inveſtigation 
that theſe were ſmall ſums of money, and paid by perſons in 
poor circumſtances to the lord of the manor, with whom they 
were not in a ſituation to contend : but the ſingle queſtion here 
is whether theſe entries be not admiſſible evidence. It is clear 
8 3 that 
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that where a ſteward charges himſelf with the receipt of 
money, it ſhall be received in evidence before a jury to ſhew 
that ſuch ſum was received by him. But it has been objected 
that the ſteward's accounts thould have been ſigned by him: 
if the entry be not in the hand-writing of the ſteward, un- 
doubtedly it muſt be ſigned by him: but here all theſe entries 
were written by the ſteward himſelf, and therefore they were 
evidence to charge him with the receipt of the money; and if 
ſo, they ſhould have been received in evidence on the trial of 
this cauſe, though probably they may not have much weight 
before the jury. — Aſhhurſt, J. The rule is, that if a ſteward's 
entry be ſufficient to charge him, it is admiſſible evidence; and 
theſe entries were undoubtedly ſufficient to charge him. Sup- 

oſe lord Barrymore had brought an action againſt the ſteward 
For money had and received, he might have given him notice 
to produce the books in which thele entries were made, and 
they would have charged the ſteward with the receipt of thefe 
ſums. —Buller and Groſe, Juſtices, agreeing, the rule was made 
abſolute *. 

A WITNESS may refreſh his memory by any book or paper, 
if he can afterwards ſwear to the fat from his own recollec- 
tion. But if he cannot ſwear to the fact from recollection any 
farther than finding it entered in a book or paper, the original 
book or paper muſt be produced. On a motion for a new trial 
it appeared from the judges report that, one Aldridge, the wit- 
neſs, whoſe teſtimony was objected to, went round with the 
receiver of the rents to the different tenants, whoſe declarations 
reſpecting the times when they ſeverally became tenants were 
minuted down in a book at the time; ſome of the entries there- 
in made by Aldridge, and ſome by the receiver. When Al- 
dridge was examined the original book was not in court ; but 
he ſpoke concerning the dates of the ſeveral tenancies from 
extracts made by himſelf out of that book, confeſſing upon 
croſs-examination that he had no memory of his own of thoſe 
ſpecific facts; but that the evidence he was giving as to thoſe facts 
was founded altogether upon the extracts which he had made from 
the above-mentioned book. This evidence was objected to at 
the time on the part of the defendants, upon the ground that, 
as the witneſs did not pretend to ſpeak to thoſe facts from his 
own recollection, he ought not to be permitted to give evi- 
dence from any extracts, but that the original book from whence 
they were taken ought to be produced. The learned judge 
however being of a different opinion, the evidence was ad- 
mitted, and the plaintiff had a verdict. 
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T counſel in ſupport of the rule for a new trial, in- 
ſiſted on the known diſtinction between caſes where the wit- 
neſs ſwears from his own knowledge of the fact, though his 
memory may be aſſiſted by memorandums, and where he does 
not ſpeak from any recollection which he has, but merely from 
ſuch memorandums; in the latter cafe it has always been re- 
quired that the original minutes ſhould be produced, becauſe of 
the great door which might otherwiſe be opened to fraud and 
concealment. For it might happen in a varicty of inſtances 
that ſomething would appear upon the original paper itſelf, 
which would do away the effect of the evidence, but which 
might be ſuppreſſed in a copy and {till more cafily in an extratd?. 

THe court did not appear to entertain much doubt as to the 
inadmiſſibility of the evidence, but they ſaid that as it was a 
matter of ſuch general practice they would conlider of it, that 
the rule might be finally ſettled for the future. LORD Kex- 
YON, chief juſtice, read a manuſcript note of the late lord Aſh- 
burton, part of which is as follows. —Michaclmas Vacation 
1753, at Lincoln's-Inn-Hall, before the lord Chancellor gd 
December. Mr. Noel moved to ſuppreſs depoſitions on a 
certificate from the commitlioners, before whom they had been 
taken, that the witneſs, whoſe depoſitions they were, refreſhed 
her memory during her examination by minutes conſiſting of 
{ix ſheets of paper of her own hand-writing, the ſubſtance of 
which the declared to them ſhe had ſet down from time to 
time as the facts occurred to her memory; that five of the fix 
ſheets were drawn up in the form of a depolition, which ſhe 
told them was done by the plaintiff's ſolicitor, whom ſhe had 
requeſted to digeſt her notes and reduce them to ſome order; 
and that after he had done ſo ſhe tranſcribed and altered them 
wherever it was neceſſary to make them conſiſtent with her 
meaning. The certificate added further that ſhe declared the 
ſix ſheets to have been entirely drawn up herſelf, unaſliſted by 
any perſon whomſoever ; that as they apprehended they had no 
right to take the minutes from her, the had frequent recourſe 
to them during her examination: and this certificate was ſigned 
by all the commiſſioners.— Lord Chancellor. Whether there 
has been any tampering or no I know not; but I know there has 
been a great miſtake both by the parties and the commitlioners, 
who however did right, after their miltake, to lay it before the 
court. Should the court connive at ſuch proceedings as theſe, 
depolitions would really be no better than affidavits; for ſhould 
a witneſs be permitted to uſe a paper, eſpecially one drawn up 
by the attorney of one of the parties, though from memoran— 
dums furniſhed by the witneſs, I might as well let the attorney 
draw an aflidavit for her, and uſe that inſtead of a depoſition. 


S 4 She 


+ 
—— — — 
” - 


43 2 
a * -- — 
ons ere ee Ar ln 


i 9 


— 


l 


CE... —— — —— 2 % — ED 


1 — 


262 CAP. X. $11. 


that where a ſteward charges himſelf with the receipt of 
money, it ſhall be received in evidence before a jury to ſhew 
that ſuch ſum was received by him. But it has been objected 
that the ſteward's accounts thould have been ſigned by him: 
if the entry be not in the hand-writing of the ſteward, un- 
doubtedly it muſt be ſigned by him: but here all theſe entries 
were written by the ſteward himſelf, and therefore they were 
evidence to charge him with the receipt of the money; and it 
ſo, they ſhould have been received in evidence on the trial of 
this cauſe, though probably they may not have much weight 
before the jury. —Aſhhurit, J. The rule is, that if a ſteward's 
entry be ſufhcient to charge him, it is admiſſible evidence; and 
theſe entries were undoubtedly ſufficient to charge him. Sup- 

oſe lord Barrymore had brought an action againſt the ſteward 
For money had and received, he might have given him notice 
to produce the books in which theſe entries were made, and 
they would have charged the ſteward with the receipt of theſe 
ſums. — Buller and Groſe, Juſtices, agreeing, the rule was made 
abſolute *, 

A WITNESS may refreſh his memory by any book or paper, 
if he can afterwards ſwear to the fact from his own recollec- 
tion. But if he cannot ſwear to the fact from recollection any 
farther than finding it entered in a book or paper, the original 
book or paper muſt be produced. On a motion for a new trial 
it appeared from the judges report that, one Aldridge, the wit- 
neſs, whoſe teſtimony was objected to, went round with the 
receiver of the rents to the different tenants, whoſe declarations 
reſpeCting the times when they ſeverally became tenants were 
minuted down in a book at the time; ſome of the entries there- 
in made by Aldridge, and ſome by the receiver. When A- 
dridge was examined the original book was not in court ; but 
he ſpoke concerning the dates of the ſeveral tenancies from 
extracts made by himſelf out of that book, confeſſing upon 
croſs-examination that he had no memory of his own of thoſe 
ſpecific facts; but that the evidence he was giving as to thoſe facts 
was founded altogether upon the extracts which he had made from 
the above- mentioned book. This evidence was objected to at 
the time on the part of the defendants, upon the ground that, 
as the witneſs did not pretend to ſpeak to thoſe facts from his 
own recollection, he ought not to be permitted to give evi— 
dence from any extracts, but that the original book from whence 
they were taken ought to be produced. The learned judge 
however being of a different opinion, the evidence was ad- 
mitted, and the plaintiff had a verdict. 
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TRE counſel in ſupport of the rule for a new trial, in- 
ſiſted on the known diſtinction between caſes where the wit- 
neſs ſwears from his own knowledge of the fact, though his 
memory may be aſſiſted by memorandums, and where he does 
not ſpeak from any recolleQion which he has, but merely from 
ſuch memorandums; in the latter caſe it has always been re- 
quired that the original minutes thould be produced, becauſe of 
the great door which might otherwiſe be opened to fraud and 
concealment. For it might happen in a varicty of inſtances 
that ſomething would appear upon the original paper itſelf, 
which would do away the effect of the evidence, but which 
might be ſuppreſſed in a copy and {till more eaſily in an extrad?. 

'THe court did not appear to entertain much doubt as to the 
inadmiſſibility of the evidence, but they ſaid that as it was a 
matter of ſuch general practice they would conlider of it, that 
the rule might be finally ſettled for the future. — LORD KeN- 
YON, chief juſtice, read a manuſcript note of the late lord Aſh- 
burton, part of which is as follows. Michaclmas Vacation 
1753, at Lincoln's-Inn-Hall, before the lord Chancellor gd 
December. Mr. Noel moved to ſuppreſs depoſitions on a 
certificate from the commitlioners, before whom they had been 
taken, that the witneſs, whoſe depoſitions they were, refreſhed 
her memory during her examination by minutes conſiſting of 
{ix ſheets of paper of her own hand-writing, the ſubſtance of 
which ſhe declared to them ſhe had ſet down from time to 
time as the facts occurred to her memory; that hve of the fix 
ſheets were drawn up in the form of a depolition, which the 
told them was done by the plaintiff's ſolicitor, whom ſhe had 
requeſted to digeſt her notes and reduce them to ſome order; 
and that after he had done ſo the tranicribed and altered them 
wherever it was neceſſary to make them conſiſtent with her 
meaning. The certificate added further that the declared the 
ſix ſheets to have been entirely drawn up herſelf, unaſliſted by 
any perſon whomſoever ; that as they apprehended they had nu 
right to take the minutes from her, the had frequent recourſe 
to them during her examination: and this certificate was ſigned 
by all the commiſſioners.— Lord Chancellor. Whether there 
has been any tampering or no I know not; but I know there has 
been a great miltake both by the parties and the commitlioners, 
who however did right, after their miſtake, to lay it before the 
court. Should the court connive at ſuch procecdings as theſe, 
depolitions would really be no better than affidavits; for ſhould 
a witneſs be permitted to uſe a paper, eſpecially one drawn up 
by the attorney of one of the parties, though from memoran= 
dums furnithed by the witneſs, I might as well let the attorney 
draw an affidavit for her, and uſe that inſtead oi a depoſition. 
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She inſiſts indeed that ſhe altered and amended it, but every 
body knows that flight alterations in a phraſe make it convey 
very different ideas. Jo be ſure in ſome caſes a man may uſe 
papers at law, but I have known ſome judges [and I think I 
adhered chiefly to that rule myſelf ] let them uſe only papers 
drawn up as the facts happened, and all other papers I have 
bid them put in their pockets; and if any had been offered 
which were drawn by the attorney, I ſhould have reprimanded 
him ſeverely. As to dates and names, which are merely 
technical, it is quite another thing. The commillioners ſhould 
have rejected thoſe depoſitions: but as they have fairly repre- 
ſented the fact, and the whole of the motion is to ſuppreſs the 
depoſitions, for precedent ſake they ſhall be ſuppreſſed. And 
as publication is not paſſed you may examine the witneſs. 

ON the following day Mr. Juſtice Buller read another manu- 
ſcript note of Tanner v. Taylor, Hereford ſpring aſſizes 1736.“ In 
an action for goods ſold, the witneſs who proved the delivery took 
it from an account which he had in his hand, being a copy as 
he ſaid, of the day book, which he had left at home: and it 
being objected that the original ought to have been produced, 
Mr. Baron Legge ſaid, that if he could ſwear poſitively to the 
delivery from recollection, and the paper was only to refreſh 
his memory, he might make uſe of it, but if he could not 
from recollection ſwear to the delivery any further than as find- 
ing them entered in his book, then the original could have been 

roduced: and the witneſs ſaying he could not ſwear from re- 
collection the plaintiff was nonſuited.” And 

Lord KENYON, chief juſtice, ſaid that the rule appeared to 
have been clearly ſettled, and that every day's practice agreed 
with it. And that comparing this cafe with the general rule, 
the court were clearly of opinion that, Aldridge the witnefs 
ought not to have been permitted to ſpeak to facts from the ex- 
tracts which he made uſe of at the trial. — Rule abſolute for a 
new trial!. 

4. A CONFESSION under a party's hand by letter or otherwiſe 
will be admitted in evidence. But a confeſſion by letter muſt 
be proved to be of the party's hand-writing ; and, where no 
body ſaw the writing, that muſt be by the compariſon of 
hands. Now the reaſon why the compariſon of hands 1s 
allowed to be evidence is, becauſe men are diſtinguiſhed by 
their hand-writing as well as by their faces; for it is very 
'feldom that the ſhape of their letters agree any more mo. the 
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ſhape of their bodies. Therefore the likeneſs induces a pre- 
ſumption that they are the ſame; and every ꝑreſumption that 
remains unconteſted hath the force of an evidence. But in the 
caſe of high treaſon, compariſon of hands is not ſufficient for 
the original foundation for an attainder, as hereafter mentioned 
in § 111. par. 4.— In general cafes the witneſs ſhould have 
gained his knowledge from having ſeen the party write, but 
under ſome circumſtances that is not neceſſary ; as where the 
hand-writing to be proved is of a perſon reliding abroad, one 
who has frequently received letters from him in the courſe of 
correſpondence would be admitted to prove it, though he had 
never ſeen him write, So where the antiquity of the writing 
makes it impoſſible for any living witneſs to {wear he ever ſaw 
the party write: As where a parſon's book was produced to 

rove a modus ; the parſon having been long dead, a witneſs 
who had examined the pariſh books, in which was the ſame 
parſon's name, was permitted to ſwear to the ſimilitude of the 
hand-writing, for it was the beſt evidence in the nature of the 


thing, for the pariſh books were not in the plaintiff's power to 


produce®, 

RECORDS exemplified under the broad ſeal may be admitted 
in evidence. But the exemplitication of deeds under the broad 
feal cannot. —If a verdict is to be given in evidence, an office 
copy of the whole record muſt be made by the proper oflicer, 
examined and ſworn to. No verdict ſhall be given in evidence, 
but between ſuch who are parties or friends to it, with this 
reſtriction, that it is of a matter which was in iſſue in the 
former cauſe.—Where a deed is inrolled (purſuant to the ſta- 
tute), the indorſement of the inrollment is evidence, without 
further proof.—Where a fine is to be proved with proclama- 
tions, the proclamations muſt be examined with the roll. As 
to recoveries. When you ſhew a modern recovery you mult 
prove ſeſin in the tenant to the precipe. In an ancient recovery 
ſeſin will be preſumed, eſpecially where poſſeſſion is gone 
agreeable to it ever ſince. —A bill in chancery is evidence 
againſt the plaintiff, and ſo is the anſwer of the detendant ; 
but both muſt be read from an office copy, {worn to be ex- 
amined, The office copies of depoſitions are evidence in chan=- 
cery, but not at common law, without examination. A de- 
cree may be given in evidence between the ſame parties, or any 
claiming under them.— Probate of a will or letter of admini— 
{tration under feal is good evidence as to the perſonal eſtate. — 


The rolls of a court baron are evidence; for they are the 
public 


* Law of Niſi Prius, 236. Edit. 1785, 
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public rolls by which the inheritance of every tenant is pre- 
ferved. — The regiſter of chriſtenings, marriages, and burials is 
good, or the copy of it, copied exactly, and examined from the 
original.— A copy of the admiſſion to a copyhold eſtate is good 
evidence, examined by the court rolls *. 

5. AN admiſſion of a debt if ſatisfactorily proved, is the 
ſtrongeſt evidence; as ſuppoſe A. owes me gol. money privately 
borrowed, or for goods fold and delivered by myſelf; and for 
this zol. I have no evidence, my own oath on a trial by jury 
not being admitted, notwithſtanding I may have arreſted A. 
thereon for this debt. Now it A. admits or confeſſes this ſum 
to be due to me by letter, or in the preſence of a third perſon, 
this confeſſion or admiſſion of A's will be evidence on a trial 
by jury of the debt being due to me. But an offer to pay 
money by way of compromiſe is not evidence of a debt. The 
reaſons often aſſigned for it by lord Mansfield were, that it muſt 
be permitted to men“ to buy their peace' without prejudice 
to them if the offer did not ſucceed ; and ſuch offers are made 
to {top litigation without regard to the queſtion whether any 
thing or what is due, —[f the terms “ buy their peace“ arc 
attended to they will reſolve all doubts on this head of evidence: 
But for an example I will add one caſe. If A. ſue B. for 100l. 
and B. offer to pay him 20l. it thall not be received in evi- 
dence ; for this neither admits or aſcertains any debt, and is no 
riore than ſaying he would give 20]. to get rid of the action. 
But if an account conſiſts of ten articles, and B. admits that a 
particular one is due, it is good evidence for ſo much. Ad- 
miſſion of particular articles before an arbitrator are alſo good 
evidence, for they are not made with a view to a compromiſe, 
but the parties are conteſting their different rights as much as 
they could do on a trial *. 

6. Poss1T1VE proof is always required, where from the 
nature of the caſe it appears it might poſſibly have been had. 
But next to poſitive proof, circumſtantial evidence, or the 
doctrine of preſumptions muſt take place: for when the fact 
itſelf cannot be demonſtratively evinced, that which comes 
neareſt to the proof of the fact, is the proof of ſuch circum- 
Ktances, which either neceſſarily, or uſually attend ſuch facts; 
and theſe are called preſumptions, which are only to be relied 
upon till the contrary be actually proved. Violent preſumption is 
many times equal to tull proof, for there thoſe circumſtances ap- 

pear, 


* Impey's King's Bench Prac, 301 * Law of Niſi Prius, 236, Edit, 1790. 
302. 4 Edit. | 
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pear, which neceſſarily attend the fact. As if a landlord ſues for 
rent due at Michaelmas 1754, and the tenant cannot prove the 
payment, but produces an acquittance for rent due at a ſubſequent 
time in full of all demands, this is a violent preſumption of his 
having paid the former rent, and is equivalent to full proof; 
for though the actual payment is not proved, yet the acquit- 
tance in full of all demands is proved, which could not be 
without ſuch payment; and it therefore induces ſo forcible a 

reſumption that no proof thall be admitted to the contrary.— 
Probable preſumption, ariſing from fuch circumſtances as 
uſually attend the fact, hath alſo its due weight: as if, in a 
ſuit for rent due 1754, the tenant proves the payment of the 
rent due in 1755 ; this will prevail to exonerate the tenant, un- 
leſs it be clearly ſhewn that the rent of 1754, was retained for 
ſome ſpecial reaſon, or that there was ſome fraud or miſtake : 
for otherwiſe it will be preſumed to have been paid before that 
in 1755, as it is moſt ulla to receive firſt the rents of longeſt 
ſtanding.— Light, or raſh, preſumptions have no weight or va- 
lidity at all'. 

7. Thus having proceeded, before we enter on things that 
mult be evidenced by writing, which will be the ſubject of our 
enſuing ſection; we may here attend to the mode of givin 
evidence on a trial by jury, as that the oath adminiſtered to the 
witneſs (one witneſs, if credible, being ſfulhcient evidence of 
any ſingle fact, as will again be mentioned hereafter in & III. 
par. 4.) is, not only what he depoſcs ſhall be true, but that he 
thall alſo depoſe the whole truth: ſo that he is not to conceal 
any part of what he knows, whether interrogated particularly 
to that point or not. And all this evidence 1s to be given in 
open court, in the preſence of the parties, their attornies, the 
counſel, and all by-ſtanders; and before the judge and jury: 
each party having liberty to except to its competency, wl:ich 
exceptions are publickly ſtated, and by the judge are openly 
and publickly allowed or diſallowed, in the face of the country. 
This open examination of witneſſes viva we, in the preſence 
of all mankind, 1s much more conducive to the clearing up of 
truth, than the private and fecret examination taken down in 
writing before an officer, or his clerk, in the eccleſiaſtical courts, 
and all others that have borrowed their practice from the civil 
law: where a witneſs may frequently depoſe that in private, 
which he will be aſhamed to teitify in a public and ſolemn 
tribunal. Beſides, the occaſional queſtions of the judge, the 
Jury, and the counſel, propounded to the witneſs on a ſudden, 
will ſitt out the truth much better than a formal ſet of interro— 
gatories previouſly penned and icttled : and the confronting of 

adverſe 
* 3 Black. Com. 371. 
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adverſe witneſſes is alſo another opportunity of obtaining a 
clear diſcovery, which can never be had upon any other method 
of trial. —As to ſuch evidence as the jury may have in their 
own. conſciences, by their private knowledge of facts, it was 
an ancient doctrine, that this had as much right to ſway their 
judgment as the written or parol evidence which is delivered in 
court; and therefore it hath been often held, that though no 
proofs be produced on either fide, yet the jury might bring in 
a verdict ; for the oath of the jurors, to find according to their 
evidence, was conſtrued to be, to do it according to the beſt of 
their knowledge. However, ſince new trials were introduced, 
this doctrine has been gradually exploded ; as that it is quite in- 
compatible with the grounds, upon which ſuch new trials are 
every day awarded, v:z. that the verdict was given without, or 
contrary to, evidence. And therefore, together with new trials, 
the practice ſeems to have been firſt introduced, which now 
univerſally obtains, that if a juror knows any thing of the 
matter in iſſue, he may be ſworn as a witneſs, and give his 
evidence publickly in court . 


$ 111. 1. AS to what muſt be evidenced by writing. By 
ſtatute 29 Car. II. c. g. (called the ſtatute of frauds) ſeveral things 
muſt be evidenced by writing, of which before that ſtatute parol 
evidence had been ſufficient. By this ſtatute, all leaſes, eſtates, 
intereſt of freehold, or term of years, created by parol, and not 
put in writing and ſigned by the parties making the ſame, or 
their agents thereunto lawtully authoriſed by writing, ſhall have 
the effect of eſtates at will only, except leaſes not exceeding 
three years from the making, whereupon the rent reſerved 
amounts to two-thirds of the improved value, and that no ſuch 
eſtate or intereſt ſhall be granted or ſurrendered but by deed, or 
note in writing.—A leaſe by parol for a year and an half, to 
commence after the expiration of a leaſe which wants a year of 
expiring, is a good leaſe within this ſtatute, for it does not ex- 
ceed three years from the making. And if land be leaſed to A. 
for a year, and ſo from year to year as long as both parties ſhall 
agree; this is a leaſe for two years certain, and if the leſſee hold 
on after two years, he is not a lefiee at will (as the old opinion 
was) but for a year certain, for his holding on is an agreement 
to the original contract; and ſuch an executory contract is not 
void by the ſtatute of frauds, for there is no term for above two 
years ever ſubſiſting at the ſame time: But if the original con- 
tract were only for a year, or if it were 8]. per annum rent with- 
out mentioning any time certain, it would be a tenancy at will 
after the expiration of the year, - unleſs there were ſome evi- 
dence, 
4 3 Black. Com, 372. 374. 
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gence, by a regular payment of rent annually or half yearly, that 
the intent of the parties was that he ſhould be tenant for a year. 
—A written agreement in theſe words, “A. doth let and fell to 
« B. for a term of three years,“ &c. was offered in evidence in 
an action of afſumpfit on a ſpecial agreement. The detendant 
"objected to its being read, becauſe it was a leaſe and was not 
ſtamped. For the plaintiff it was ſaid this was only a memo- 
randum of a parol leaſe, which being for three years only 1s 
good as ſuch, and that the ſtatute in ung the words, “ Inden- 
„ture, Leaſe, or Deed Poll,” meant only deeds. But it was 
holden that though a parol teaſe ſor three years is good, yet if a 
man through caution will reduce it into writing, he muſt pay 
for the ſtamp: otherwiſe the court are inhibited from receiving 
it in evidence *, 

2. BY the ſtatute of frauds, all declarations and aſſignments 
of truſts ſhall be proved by ſome writing ſigned by the party. 
or by his laſt will, except truſts ariſing, transferred, or extin- 
guiſhed by implication of law. And it is hereby enacted, That 
no action ſhall be brought whereby to 3 any executor or 
adminiſtrator upon any ſpecial promiſe, to anſwer damages out 
of his own eſtate; or whereby to charge the defendant upon 
any ſpecial promiſe, to anſwer for the debt, default, or miſ- 
carriage of another, or to charge any perſon upon any agree- 
ment made upon conſideration of marriage, or upon any con— 
tract or ſale of lands, tenements, or hereditaments, or any in- 
tereſt in or concerning them, or upon any agreement chat is not 
to be performed within the ſpace of one year from the making 
thereof, unleſs the agreement upon which ſuch action thall be 
brought or ſome memorandum or note thereof, thall be in wri- 
ting, ſigned by the party to be charged charewith, or by ſome 
other perion by him thereunto lawfully authoriſed. And that 
no contract for the ſale of goods, wares, and merchandize, for the 
price of 101. fr/ing or upwards, ihall be allowed to be good, 
except the buyer ſhall accept part of the goods fo fold, and 
actually receive the ſame, or give ſomething in earnelt to bind 
the bargain, or in part of payment, or that ſome note or memo- 
randum in writing of the ſaid bargain be made, and ſigned by 
the parties to be charged, or their agents thercunto lawfully 
authoriſed. 

This ſtatute will prevent a a paro] agreement, to buy goods 
without earneſt or delivery, from giving the buyer-any property 
in them. In an action of trover for theep, tried before Mr. 
Juſtice Groſe, at the aſſizes at Eaſt-Grinſtead, it appeared that 
the plaintiff had agreed to buy the ſheœep of the defendant at 
Lewes fair, and to take them away at a certain hour. I here 

Was 


e Law of N:f Prius, 269. 259. 17. 85. Edit. 1985. 
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was no money paid or any ſheep delivered. The plain- 
tiff not coming at the appointed time, nor ſending to take the 
ſheep, the defendant fold them to another perſon.— Verdict 
being found for the plaintiff, a rule was obtained to ſhew caulc 
why it ſhould not be ſet aſide, and a non-ſuit entered. Againſt 
the rule it was argued, that as the ſheep were fold to the plain- 
tiff, there was ſufficient property in him to maintain the Bon : 
and as they were re-ſold by the defendant, a ſufficient con- 
verſion on his part. But the court held, that the ſtatute of 
frauds prevented any property from veſting in the plaintiff ſo as 
to enable him to maintain trover, there being neither earneſt, 
delivery, nor agreement in writing. —Rule abſolute *.—A. and 
B. entered into a verbal agreement, for ſale of goco ſacks of 
flour, to be delivered to A. at a future period: there is neither 
earneſt paid, a note or memorandum in writing ſigned, nor any 
part of the flour delivered: this contract is void, being within 
the ſtatute of frauds, though 1t is executory, and though it has 
_ admitted by B. in his anſwer to a bill in chancery, filed 
2 

* defendant beſpoke a chariot, and when made reſuſed 
to take it: In an action for the value, Pratt, chief juſtice, held 
this not to be a caſe within the ſtatute, which relates only to 
contracts for the actual ſale of goods, where the buyer is imme- 
diately anſwerable without time given him by ſpecial agreement, 
and the ſeller is to deliver the goods immediately l. 

THre defendant bought a lot for more than 101. at an 
auction, catalogues and conditions of the ſale were printed, 
and the defendant was the beſt bidder. The auctioneer wrote 
the defendant's name and the price againſt the lot in the prin- 
ted catalogue by the order and atlent of the defendant. Between 
the day of the ſale and the time of taking the lot away, the de- 
fendant ſent his ſervant to ſee them weighed ; which he did. 
The defendant neglecting to take away the goods, they were 
re-ſold at a conſiderable loſs; and an action was brought for 
the difference, and the court ſtrongly inclined that ſales by 
auction were not within the ſtatute of trauds, becauſe multitudes 
are generally preſent, who can teſtify the terms of the contract; 
2. They held the contract was here ſufficiently reduced into 
writing, and ſigned by an agent of the defendant's; for the 
auctioneer for that purpoſe was his agent. 3. They held the 
weighing by his ſervant was a delivery. 4. Yates juſtice, held 
that as the contract was executory, viz. the lot to be fetched 
away in ix weeks, that therefore it was not within the ſtatutei. 


MuTuaAL 
b Str. 516. Law of Niſi Prius, 280. 
i Simon v. Metivier, K. B. Trin. 6 
Geo, III. Law ot Niſi Prius, 280, 
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f Alexander v. Comber, Trin. 28 Geo. 
III. 1 H. Black. Rep. 20, 

Rondeau v. Wyatt, Trin. 32 Geo. 
III. 2 I. Black, Rep. 6g. 
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MuTuAL promiſes to marry are not within this act, which 
relates only to contracts in conſideration of marriage *.—So a 
promile to pay upon the return of a ſhip is not within the 
ſtatute, for the ſhip by poſlibility may return in a year.—So a 
promiſe to pay bl. a year wages, and to leave an annuity of 161. 

r annum tor life by will is not within this act, for it might by 
poſſibility be perfected within the year ', 

3. WHERE the undertaker only comes in aid to procure 
credit to the party, there is a remedy againſt both; and both 
are anſwerable according to their diſtin engagements. But 
where the whole credit is given to the undertaker, ſo that the 
other party is only as his ſervant, and there is no remedy againſt 
him; this is not a collateral undertaking, Therefore if two 
come to a ſhop, and one buy; and the other to gain him credit, 

romiſe the ſeller, © If he do not pay you, I will;”” this is a 
collateral undertaking, and void without writing: but if he ſay, 
« Let him have the goods, I will be your paymaſter;“ this is 
an undertaking for himſelf, and he ſhall be intended the very 
buyer, and the other to act as his ſervant. But if A. promiſe 
B. that if he will cure D. of a wound, he will fee him paid; it 
is only a promiſe to pay, if D. do not; and therefore ought to 
be in writing. However it is impoſſible to lay down any preciſe 
rule for the conitruction of ſuch ſort of words, but it muſt be 
left to the jury to determine, upon the whole circumſtance of 
the cafe, to who the original credit was given *. 

WHEREVER a perſon is under a moral obligation to do a 
thing, and another docs it without requeſt from him, a ſub- 
ſequent promile to pay is good, though not in writing: As 
where a pauper is taken ill, and an apothecary ſent for with- 
out the knowledge of the overlcers of the poor, who attends 
and cures her, and after the cure the overſeers promiſe payment 
by paro), this is good; for overicers are under a moral obligation 
to provide for the poor“. 

AN action was brought againſt the deſendant and two others, 


for appearing for the plaintiff without a warrant, and the defen- 


dant promiſed that in conſideration the plaintiff would not pro- 
ſecute that actien, he would pay him 10l. and coſts of ſuit. 
This was helden not within the ſtatute, But per Holt, if A. 
ſay, don't go on againit B. and I will give you 10l. in full ſatis- 
faction of the action, this would be within the ſtatute “. , 
N 


4 Corke and Baker, Iii. 2 Geo. IT. C. a FFat/on v. Turner & al', Exchequere - 


B. Salk. 280, Law of Nit Prius, 280, Trin. 7 Geo. III. Law of Niſi Prius, 
Fenton v. Emiyn, K. B. Hil. 2 Geo. 28. 

III. Law of Niſi Prins, 285. v Law of Niſi Prius, 281. 
= Law of Niſi Prius, 279; 289% 
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In conſideration that the plaintiff would not ſue A. B. the 
defendant promiſed to pay the plaintiff the money due, viz. 4t. 
ina week; this was tolden to be within the ſtatute of frauds ; 
for no conſideration laid that the plaintiff had promiſed not to 
fue, and if he had A. B. could not in no ſort have availed him- 
felf of this agreement, but the debt is ſtill ſubſiſting, and con- 
fequently the promiſe collateral ?. 

Bur where in conſideration, that the plaintiff in an action of 
aſſault and battery againſt J. S. would withdraw the record, 
and forbear to proceed, the defendant promiſed to pay him gol. 
the court held this to be a new conſideration ſufficient to raiſe a 
promiſe and not within the ſtatute. 

So if A. promiſe C. that in conſideration of his doing ſome 
particular act, B. will pay him ſuch a ſum, A. is the principal 
debtor, for the act done is on his credit, and not on B's 4, 

Maxry of the doubts upon this ſtatute have ariſen by making 
uſe of the word collateral ; which is not a word uſed in the 
Act of Parliament. The proper conſideration is, whether it 
be or not a promiſe to anſwer for the debt of another; for if it 
be, though it be upon a new conſideration, and therefore 
ſtrictly ſpeaking, not a collateral undertaking, yet it is within 
the ſtatute, and the adding to the promiſe of the payment of the 
debt, a promiſe to pay the coſts of the action would make no 
difference ©. 

NorTE ; per Treby, chief juſtice, a contract for the ſale of 
timber growing upon land is not within the ſtatute, but may be 
by parol ; becauſe it is a bare chattel *. 

Uro that part of the clauſe which directs that no action 
ſhall be brought on any agreement not to be performed within 
one year from the making, unleſs the agreement be in writing; 
it has been holden, that a promiſe to pay money on the return 
of a ſhip, which happened not to return within two years after 
the promiſe made, is not within the ſtatute : for by poſſibility, 
the ſhip might have returned within a year; and though by 
accident it happens not to return ſo ſoon, yet it does not bring 
the caſe within this clauſe of the ſtatute, which extends only to 
promiſes, where, by the expreſs appointment of the party, the 
thing is not to be performed within a year *. 

A man contracts to pay 100l. on the day of marriage, this 
necd not be put in writing, for it depends upon a contingency, 
which may, or may not be performed within a year“. 

4. HAavixG thus proceeded we come now to advert to what 


was mentioned in & II. par. 7. concerning the mode of giving 
evidence 
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evidence on a trial by jury; for which one witneſs (if credible) 
is ſufficient evidence of any fingle fact; though, it is without 
doubt, the concurrence of two or more corroborate the proof ; 
yet our law conliders that there are many tranſactions to which 
only one perſon is privy; and therefore does not always de- 
mand the teſtimeny of two, as the civil law univerſally re- 
quires. Yet here it ſhould be obſerved that, although the doc- 
trine of evidence upon pleas of the crown is, in molt reſpects 
the ſame as that upon civil actions; there are however a few 
leading points wherein by ſeveral ſtatutes and refolutions, a 
difference 1s made between evidence in civil ſuits and criminal 
proſecutions; for in all cafes of high-treaſon, petit treaſon, and 
miſpriſion of treaſon, by ſtatutes 1 Edw. VI. c. 12. and 3 & 
6 Edw. VI. c. 11. two lawful witneiles are required to convict 
a priſoner; unlefs he ſhall willingly, and without violence, con- 
feſs the ſame. But in all other cafes except treaſon, one ſingle 
evidence is ſufficient for the King in criminal profecutions ”. 
And in all caſes where there is no corruption of blood, a con- 
viction of high-treaſon may be upon the evidence of one wit- 
| neſs. As, at the Old-Bailey, January Sellion 1748, an indict- 
ment being for high-treaſon, in filing and diminiſhing the cur- 
rent coin; one witneſs only was produced to prove the fact; 
and it was ſubmitted to the court whether upon the conſtruction 
| of the ſtatutes, 1 Edw. VI. c. 12. 5 & 6 Edw. VI. c. 11. 1 & 
2 Ph. and Mary, c. 10. and 7 Will. III. c. g. 2. any perſon can 
be convicted of high treaſon, upon the teſtimony of a ſingle 
witneſs. The court were decidedly of opinion, that one 
| witneſs is ſufficient to prove any treaſon, where there is no 
corruption of blood . Corruption of blood is where a perſon 
is attainted of treaſon or felony, by means whereot his blood is 
ſaid to be corrupted, and neither his children, nor any of his 
blood, can be heirs to him or any other anceſtor. A ſtatute 
| which ſaves the corruption of blood, implicdly faves the deſcent 
of the land to the heir; and it prevents the corruption of blood 
ſo far: alſo it ſaves the wife's dower. But nevertheleſs the 
land ſhall be forfeited for the lite of the offender *, 
CONCERNING -ompariſon of hands 2 the force of evi- 
dence, as mentioned in & 11. par. 4. In caſe of high treaſon, 
| compariſon of hands is not ſufficient for the original foundation 
of an attainder, becauſe there muſt be proof of ſome overt act, 
and writing is not an overt act; but herein it may be uſed as a 
circumſtantial and confirming evidence, if the fact be otherwiſe 
proved; 


V 4 Black. Com, 336. 


* 3 Inſt, 47, 1 Hawk, 10. 
v Leach's caſes in Crown Law, 43. 
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proved; and in any other Eriminal proſecution it will be evi- 
dence the ſame as in a civil ſuit *, 
§ tv. 1. AS to the cormpetency of witneſſes. All witneſſes 
of whatſover religion or country, that have the uſe of their rea- 
fon, are to be received and examined; except fuch as are in- 
mous, or ſuch as are intereſted. The latter will be treated on 
our fifth and ſixth ſections, and here we ſhall attend to in- 


famous perſons, and ſuch as want the ufe of their reaſon. 


INFAMOUS PERSONS, are fuch whoſe reputation is blemiſhed 
by particular crimes which may render the party ever after unfit 
to be a witneſs ; as treafon, felony, and every crimen falh, as per- 
Jury, forgery, and the like: for where a man is convicted of thoſe 
laring crimes againſt the common principles of hamanity and 
oneſty, his oath is of no weight. — The common punithment 
that marks the crimen fat, is being ſet in the pillory, and there- 
fore, anciently they held that no man legally bet in the pillory 
could be a witneſs ; but the rigonr of this piece of law is re- 
duced to reaſon ; for now it is holden, that unleſs a man be 
ut in the pillory pro crimine falſi, as for perjury, forgery, or the 
ike, it is no blemiſh to his atteſtation ; it is the crime, not the 
punifhment, that makes the man infamous; therefore, where a 
man was convicted of barretry*, though he was only fined, the 
court held him incompetent ; ſo a perſon convicted of petit 
farceny is equally infamous with one convicted of grand lar- 
ceny, for they are both felony.“ 

But afte? a general ffatute pardon, a perſon attainted “ is a 
good witneſs; and ſo it is after burning in the hand, which 
amounts to a ſtatute pardon.—If one found guilty on an in- 
dictment for perjury at common law, be pardoned by the king, 
he will be a good witneſs, becauſe the king has power to take 
off every part of the puniſhment ; but if a man be indicted of 
perjury on the ſtatute, the king cannot guar for the king 1s 
diveſted of that prerogative by the expreſs words of the ſtatute ; 
however it ſhould be obſerved that the party who would take 
advantage of thoſe exceptions to a witneſs, muſt have a copy of 


the record of conviction ready to preduce in court. 
ANOTHER 


Law of Ni Prius, 236. tion. 1 Hawk. P. c. 243. 12 Geo- 
© Barrctry is the oftence of frequently I. c. 29. 


exciting and ſtirring up ſuits an quar- 4 Law of Niſi Prius, 292. Edit. 1785˙ 


rels between his Majeſty's ſubjeRts, * Attainted is the next ſtep after con- 
either at law or otherwiſe. The puniſh- viction, and is when judgment is a- 
ment for Which in a common perſon is warded by the judge. Law's Diſpoſal, 
fine and impriſonment. If the per- 147. 7 Edit. : 1 
ſon belongs to the profeſſion of the f Law of Niſi Prius, 292. Edit. 1783. 
Jaw, the puniſhment may be'tranſpon ta- | 
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Axor nx claſs that cannot be witneſſes are thoſe ſtyled in- 
dels, i. e. ſuch as profeſs no religion that can bind their con- 
[ciences to ſpeak the truth; and a perſon who has no notion of 
eternity cannot be examined as a witneſs; as in White's caſe 
at the Old-Bailey in October Seſſion 1786. Thomas Atkins 
being called as a witneſs to ſupport the proſecution, and ex- 
amined on the voir dire, . on in the enſuing ſection in 
par. 2.] ſaid that he had heard there was a God, and believed 
that thoſe perſons who told lies would come to the gallows; 
but acknowledged that he had never learned the catechiſm; 
was altogether ignorant of the obligations of an oath, a future 
ſtate of rewards and puniſhments, the exiſtence of another 
world, br what became of wicked perſons after death. The 
court rejected him as uy incompetent to be ſworn ®. 

WHEN any Lr profeſſes a religion that will be a tie 
upon him, he ſhall be admitted as a witneſs, and ſworn accofd- 
ing to the ceremonies of his own religion; for it would be 
ridiculous to ſwear a witneſs upon the holy Evangeliſts, who 
did not believe thoſe things to be ſacred. The Jews 
are always ſworn upon the Old Teſtament ; Mahometañs on 
the Koran, thoſe of the Gentou religion, according to the 
ceremonies of that religion, &ch. Excommunicated perſons can- 
not be witneſſes, becauſe being excluded out of the church, 
they are ſuppoſed not to be under the influence of any religion. 
and the ſame law, it is ſaid, holds place in relation to popiſh 
recuſants. This opinion as to the latter is founded on the 
ſtatute of 3 Ja. I. c. 5. which enaQts, that every popiſh recu- 
ſant convict ſhall ſtand to all intents and purpoles, diſabled, 
as a perſon lawfully excommunicated. But Mt. Serjeant Haw- 
kins , has very ſenſibly ſaid, that this conſtruction is over 
ſevere, as the purport of the ſtatute is ſatisfied by the diſability 
to bring any ation. —Perſons outlawed may certainly be wit- 
neſſes, becauſe they are puniſhed in their own properties, and 
not in the loſs of their reputation, and the outlawry has no 
manner of influence in their credibility “. 

g. As to perſons excluded from being witneſſes for want of 
the uſe of their reaſon, thoſe are ideots, madmen, and children ; 
but with reſpect ta children, there ſeems to be no preciſe time 
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fixed wherein they are excluded from giving evidence; but it 
will depend in a great meaſure on the ſenſe and underſtanding 
of the child, as it ſhall appear on examination to the court \. 
In the caſe of Braſier, on the trial of an indictment for a 
rape on the body off an infant under ſeven years of age, the 
priſoner being convicted and the judgment reſpited on a doubt, 
Whether evidence, under any circumſtances whatever, could 
be legally admitted in a criminal proſecution except upon oath £ 
The judges were unanimouſly of opinion, that no teſtimon 
whatever can be legally reccived except upon oath; and that 
an infant, though under the age of ſeven years, may be ſworn 
in a criminal proſecution provided ſuch infant appears, on ſtrict 
examination by the court to poſſeſs a ſufficient knowledge of 
the nature and conſequences of an oath : for there is no preciſe or 
fixed rule as to the time within which infants are excluded from 
giving evidence; but their admiſſibility depends upon the ſenſe 
and reaſon they entertain of the danger and impiety of falſe- 
hood, which 1s to be collected from their anſwers to queftions 
propounded to them by the court ; but if they are found 
incompetent, their teſtimony cannot be received“. 


8 v. 1. INCOMPETENT WITNESSES, as perſons in- 
tereſted. As to thoſe the law of England, which permits, as 
fſhewn in 5 111. par. 4. one witneſs to be ſufficient where no 
more are to be had ; to avoid all temptations to perjury, lays it 
down as an invariable rule, that nemo teſtis effe debet in propria 
cauſa, 1. e. no one ought to be a witneſs in his own cauſe. 
And it is a general rule that no perſon intereſted can be a wit- 
neſs. Yet hereto are divers exceptions.—It mult be a preſent 
intereſt, for a future contingent intereſt will not be ſufficient to 
prevent a perſon from being a witneſs ; therefore an heir at 
law may be a witneſs, but a remainder man, 1. e. he who has 
the eſtate by virtue of ſome limitation made either by will or 
deed “, cannot. | 
AN intereſt is when there is a certain benefit or advantage 
to the witneſs attending the determination of the cauſe one 
way. Therefore a naked truſt does not exclude a man from 
being a witneſs. However, a truſtee ſhall not be a witneſs to 
betray a truft ; therefore where the defendant pleaded to debt 
on bond, the 5 & 6 Edw. VI. againſt buying and felling offices, 
and upon trial A. was produced as a witneſs to give an account 
upon what occalioa the bond was given, lord chief juſtice 
Holt refuſed to admit him, becauſe it appeared he was privately 
7 | intruſted 
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intruſted to make the bargain by both parties, and to keep 
it ſecret. And the caſe is the ſame as to counſel and attor- 
nies, who ought not to be permitted to diſcover the ſecrets of 
their clients, though they offer themfelves for that purpoſe ; 
for it 1s the privilege of the client and not of the counſel or 
attorney. It is contrary to the policy of the law to permit 
any perſon to betray a fecret with which the law hath intruſted 
him; and it is miſtaking it for the privilege of the witneſs 
that has ſometimes led judges into the fuifering ſuch a witneſs 
to be examined. But to this there are ſome exceptions : Firſt 
as to what ſuch perſons knew before the retainer ; for as to 
ſuch matters they are clearly in the ſame ſituation as any other 

erſon: Secondly, to a fact of his own knowledge, and of 
which he might have had knowledge, without being counſel or 
attorney in the cauſe, As, ſuppole him witneſs to a deed pro- 
duced in the cauſe, he ſhall be examined to the true time 
of execution. So if the queſtton were about a razure in a 
deed or will, he might be examined to the queſtion, whether 
he had ever ſeen fuch deed or will in other plight, for that is a 
fat of his own knowledge; but he ought not to be per- 
mitted to diſcover any conleſlions his client may have made to 
him on ſuch head. So if an attorney were preſent when his 
client was ſworn to an anſwer in chancery, upon an indi- 
ment for perjury, he would be a witneſs to prove the fact of 
taking the oath, for it is a fact in his own knowledge and no 
matter of ſecrecy committed to him by his client ©, 

By the general rule of law, huſband and wife cannot be ad- 
mitted to be witneſs for each other, becauſe their intereſt are 
abſolutely the ſame ; nor againſt each other, becaufe contrary 
to the legal policy of marriage. However, there are ſome 
exceptions to this rule. Firlt, in the caſe of high treaſon it 
has been ſaid, that a wife ſhall be admitted a witnefs againſt 
her huſband, becauſe the tie of allegiance is more obligatory 
than any other. Secondly, by the 5 Geo. II. the wife of a 
bankrupt may be examincd by the commiſſioners touching 
his eſtate, but not his bankruptcy. Thirdly, if a woman 
be taken away by force and married, ſhe may be an evidence 
againſt her huſband indicted dn 3 Hen. VII. c. 2. againſt the 
ſtealing of women: For a contract obtained by force has 
no obligation in law. So upon an indictment on 1 Ja. I. c. 11. 
for marrying a ſecond wite, the firſt being alive, though the firſt 

| 3 cannot 
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cannot be a witneſs 8 the ſecond may, the ſecond marria 
being void. And whether a wife de jure, [a lawful wife] may 
not be a witneſs againſt her huſband on an indi&ment for a 

rſonal tort done to her, ſeems to be matter of doubt. In 
ford Audley's cafe ſhe was allowed to be a witneſs to prove her 
huſband aſſiſted to a rape upon her; and though this caſe has 
been denied to be law, yet it was in caſes where the indictment 
was not for a — wt tort to the wife; and in the caſe of 
Azyre, on an indictment for the battery of the wife, lord Ray- 
mond ſuffered the wife to give evidence; and the wife is al- 
ways 544 to ſwear the peace againſt her huſband ; and 
her affidavit has been admitted to be read, on an application to 
the court of King's Bench, for an information againſt the huſ- 
band, for an attempt to take her away by force after articles 
of ſeparation ; and it would be ſtrange to permit her to be a 
witneſs to ground a proſecution upon, and not afterwards to be 
a witneſs at the trial. Fourthly, in an action between other 
parties, the wife may be a witneſs to charge her huſband, ex, 
gr. | for example | to prove the goods, for which the action is 
brought, fold on the credit of the huſband.—So perhaps in 
ſome caſes, in an action againſt her huſband, though ſhe will 
not be admitted to be a witneſs, yet a confeſſion of her's may 
be given in evidence to charge him. As where an action was 
brought for nurſing his child, the plaintiff was allowed to give 
in evidence, that the wife declared the agreement to have been 
for ſo much per week, becauſe ſuch matters are uſually tranſ- 
acted by the women 4. 

A WIFE ſhall not be called in any caſe to give evidence even 
tending to criminate her huſband. In a caſe of ſettlement 
where a marriage in fact had been proved between two paupers, 
it was held the firſt wife of the huſband was not a competent 
witneſs to prove a former marriage with him, becauſe ſuch evi- 
dence {hews him to have been guilty of bigamy*®. And in a voy 
late caſe it is held that, huſbands and wives cannot in any caſe 
be witneſſes either for or againſt each other. As, where an action 
was by the executrix of a e truſtee under a marriage ſet- 


tlement of J. Lewis in 1780, by which certain houſehold goods, 

mentioned in a ſchedule annexed to the deed, were ſettled to 

the ſole and ſeparate uſe of Lewis's wife; and it was brought 

ainſt the detendant, ſheriff of Monmouthſhire, to recover 

back the value af ſame of thoſe articles, which had been * 
an 


4 Law of Niſi Prius, 285, 287. 
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and ſold by him under an execution againſt Lewis. At the 
trial at Monmouth before Groſe, J. J. Lewis was called as a 
witneſs to prove the identity of the goods: the defendant's 
counſel objected to his competency, and it was ſaid that he 
was intereſted, to which it was anſwered that he came to ſpeak 
againſt his intereſt; for that if theſe goods, which had 
been ſeized, were not his own and could not be taken to pay 
his debt, he would be liable afterwards. Whereas, if the 
could be taken in execution, his debt would be A 
The learned judge admitted the witneſs but reſerved the point. 
And a rule being obtained to ſhew cauſe why the verdict far 
the plaintiff ſhould not be Jet aſide, and a new trial had. In 
ſhewing cauſe it was argued that, the huſband was a competent 
witneſs in this caſe, becauſe he was not intereſted. That the 
rule with regard to admitting huſbands, ar wives, as witneſſes, 
is accurately laid down in the Law of Niſi Prius, | above cited 
where it is ſaid, that huſband and wife cannot be admitt 
to be witneſſes for each other, becauſe their intereſt are ab- 
ſolutely the ſame; nor .egarn/t each other, becauſe contrary to the 
legal policy of marriage.“ And this rule appears to be warranted 
by the caſes; Broughton v. Harpur, 2 Ld. Raym. 752; and 
Hentley v. Cock, cited in R. v. Cliviger, [above cited | went on 
the ground of intereſt ; and 1 Brawnl. 47; and K. v. Cliviger, 
on the policy of marriage. Then the only ground, on which 
Huſbands and wives are rejected, when ſpeaking for each ather, 
as that of intereſt; but here the intereſt was the other way. 

Lorp KENYON, chief juilice. Independently of the queſ- 
tion of intereſt, huſbands and wives are not admitted as wit- 
neſſes either for or againſt each other: from their being fo 
mearly connected, they are ſuppoſed to have ſuch a bias upon 
their minds that they are not to be permitted to give evidence 
either for or againſt each other. Buller, J. It is now con- 
ſidered as a ſettled principle of law, that huſbands and wives 
cannot in any caſe be admitted as witneſſes gither for or againft 
£ach other. — Rule abſolute . 

No other relation is excluded being a witnels, becauſe no 
other relation is abſolutely the ſame in intereſt : I herefore in 
Pendrel and Pendre!; before lord Raymond, which was an 
iſſue out of chancery to try whether the plaintiff were heir to 
J. O. the marriage and birth being admitted by order, the 
mother was admitted to prove the father had acceſs to her. 
So in Lomax and Lomax before lord Hardwicke, the mother 
was admitted to prove the marriage; ,and in an ejectment 


againſt Sarah Brodie at Hertford, 1744. Mr. J. Wright ad- 
T 4 mitted 
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mitted the father to prove the daughter legitimate; her title be- 
ing as heir to her mother s. 

2. THe exceptions to the rule that no perſon intereſted can 
be a witneſs, are vari. In criminal proſecutions a party 
intereſted will be adn et in moſt inflances ; divers whereof 
we all hereafter attend to in paragraphs g, 4 and here 
proceed to mention a few other inſlences of the exceptions to 
this rule; as that a party iotereſted will be admitted for the 
ſake of trade and common uſage of bulineſs. Therefore a 

orter ſhall be evidence to prove a delivery of goods. So a 
e apprentice to prove the receipt of money. So an in- 
dorſement on a bond, by the obligce of the receipt of intereſt, 
has been admitted to bring it within the twenty years, 

ANOTHER exception to th rule is, that a party intereſted will 
be admitted where no other evidence is reaſonably to be ex- 
pected ; as upon the ſtatute of Hue and Cry, where the party 
robbed is admitted, even ugh himſelf be plaintiff. So 
where the queſtion was, whethes the maſter had deſerted the 
ſhip, (Suſſex) without ſuifcicut neceſſity; a ſailor who had 
given bond to the maſter, (as a truſtee for the company, not 
to deſert the ſhip during the voyage) was admitted evidence 
for the maſter, it appearing all the ſailors entered into ſuch 
bonds. So where a ſon having a general authority to receive 
money for his father, received a fum and gave it to the de- 
fendant ; the fon was admitted a good witneſs (his teſtimony 
being corroborated by other circumſtances) for his father in an 
action of trover for the nioney. So in trover againſt a pawn- 
broker, the ſervant embezzling his maſter's goods, and pawn— 
ing them, will be admitted to prove the tact l. 

Taz ſtrict notion of the objetiion to the competency of a 
witneſs is, what is termed a ber dire, as when it is prayed 
upon a trial at law, that a. witneſs may be ſworn upon a var 
dire; which is that he thall on his oath ſpeak the uu, 
whether he ſhall get or loſe by the matter in controverſy ; and 
if 1t appears he 1s unconcerned, his teſtimony 1s allowed, other- 
wiſe not. In the caſe of Turner and others v. Pearte, Faſter, 
27 Geo. III. on a motion in the court of King's Bench for a 
new trial, it was held that an objection to the competency of 
witneſſes diſcovered after a trial, is not ſufficient ground of 
itſelf for granting a new trial ; and by juſtice Buller in deliver- 
ing his opinion in this caſe: Anciently no doubt the rule was, 
that if there were any objection to the competency of the wit- 
neſs, he ſhould be examincd on the war dire; and it was too 
late after he was ſworn in chief. In later times, that rule has 

been 
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been a little relaxed; but the reaſon of doing ſo muſt be re- 
membered. It is Te that the rule is done away, or that it 
lets in objections which would otherwife have been ſhut out. 
It has been done principally for the convenience of the court, 
and 1t 1s for the turtherance of juſtice The examination of a 
witneſs, to diicover whether he 1s intereſted or not, is frequently 
to the ſame effect as his examination in chief: So that it ſaves 
time, and is more convenient, to let kim be ſworn in chief in 
the firſt inſtance; and in caſe it ſhould turn out that he is in- 
tereited, it is then time enough to take the objection. But 
there never yet has been a cafe, in which the party has been 
permitted after trial to avail hiniſelf of any objections, which 
was not made at the time of the examination. 

g. IN criminal profecutions a party intereſted will be ad- 
mitted in moſt inſtances, as we lately hinted, and that upon 
the ſtatute of Hue and Cry, the party robbed is admitted, even 
though he be plaintiff himſelf. And where the defendant Was 
indicted for tearing a note whereby he promiſed to pay fo 
much money to A. B. who was produced as a witneſs, and 
notwithſtading he was going to ſwear to ſet up his own de- 
mand, becauſe, if convicted, the court would compel the de- 
fendant to give a new note, yet he was admitted . In the 
caſe of Abrahams v. Bunn, King's Bench, Trin. ; Geo. III. 
the court held that the perſon w ho borrowed money on a pawn, 
was a good witneſs in an action for ufury agauuit the pawn- 
broker, though the payment of the money borrowed was proved 
by no other perſon but himfelf. For the judgment in this 
action could not be given in evidence in an action againſt him 
tor money lent.— By lord Mansfield in delivering the opinon of 
the court in this cafe : Since the caſe of ting. 1 Salk. 283. ] 
and the cafe of Nunes, there has been grear light thrown upon 
the diſtinction between the interelt, which atfects the compe- 
tency of a witnels ; and influcnce which goes only to his credit: 
There have been the arguments and judgment in the caſe of 
Rex v. Bray, mayor of T intagel.— Then came the caſe of the 
Eaft-India Company v Geffen. There was allo a caſe of Bare 
v. Wiljon (about the proof of a will) before the delegates. — 
The foicmn diſcuſſion of theſe three cates drew the line be- 
tween intereſt, which goes to the comperen-y ; and influence 
which goes to the credit, more Clearly than had before been 
under{lood. — It eftabliſh.d a rule, © that where the matter 


« was doubttul the objection ſhould go to the credit. It 
eſtabliſhed 
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eſtabliſhed © that the queſtion in a criminal proſecution being 
. «« the ſame with a civil cauſe in which the witneſs was inter- 
« eſted, went generally to the credit; unleſs the judgment in 
« the proſecution where he was a witneſs could be given in 
evidence in the cauſe where he was intereſted,” ] fay 
6 generally,” becauſe all rules of evidence admit of excep- 
tions “. 

Ir is ſaid, a perſon whoſe hand is forged is not admitted to 
prove the forgery, yet under many circumſtances he may, 
where he is not directly intereſted in the queſtion; as in Well's 
caſe, who was indicted for forging a receipt from a mercer at 
Oxford, the mercer having before recovered the money in an 
action againſt Wells, was admitted to prove the forgery *. 

4. To repel the teſtimony of a witneſs on the ground of in- 
tereſt, the intereſt muſt be direct and immediate; as demonſ- 
trated in Newland's caſe, at the Old-Bailey in February Seſſion 
1784, where Abraham Newland was indicted for forging a 
bank note, ſigned “ William Lander, For the Governor and 
Company of the Bank of England.” Mr. Lander was a caſhier 
of the Bank of England, properly authoriſed by the directors 
to ſubſcribe bank-notes with his own name for the governor 
and company ; and had given ſecurity to them for the faithful 

erformance of this duty. — The queſtion was, Whether Mr, 
1 was a competent witneſs to prove, that the bank- note 
charged to be forged was not a genuine bank-note, and that the 
name William Lander” ſubſcribed thereto was not his hand- 
writing ? 

By the court. This cafe is perfectly clear. Mr. Lander 
does not make himſelf perſonally reſponſible, by ſigning bank- 
notes in his own name“ for the Governor and Company of the 
Bank of England;“ and the law will not permit ſo forced and 
violent preſumption to be raiſed, as that a man is guilty of a 
crime, in order to lay a platform on which to raiſe an objection 
to his competency on the ground of intereſt. To repel the 
evidence of a witneſs who comes to prove the forgery of his 
own hand-writing, it muſt appear that he would be liable to be 
ſued in caſe it was genuine. The intereſt muſt be apparent on 
the face of the inſtrument itſelf, or ariſe immediately from the 
nature of the tranſaction, or from his own acknowledgement; 
for if a witneſs admits himſelf to have an intereſt, whether he 
has in fact an intereſt or not; yet the belief of it has an equal 
operation on his mind; and in either of theſe caſes, it would 
be an objection to his teſtimony. In the preſent caſe, unleſs 
criminality be preſumed, intereſt cannot be inferred ; and ſuch 
a preſumption is certainly repugnant to the firſt prin- 
ciples 


1 4 Burr. Rep. 2251, * Law of Niſi Prius, 28g. 
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eiples of law.— Mr. Lander's evidence was accordingly receiv- 
ed, but the priſoner was acquitted®, 

AFTER the riots in the year 1780, a reward was offered by 
government for the apprehenſion and conviRion of any of the 
rioters ; and a queſtion aroſe, whether perſons thus intereſted in 
the conviction of the criminals were admiſlible witneſſes againft 
them? It was ſubmitted to the conſideration of the Naehe 
Judges; and they unanimouſly agreed, That the teſtimony of 


witneſſes, who were entitled to and claimed the reward was 


admiſſible, notwithſtanding that intereſt ; and they mentioned 
the caſe of robbery, &c. where not only reſtitution of the ſtolen 
oods, but the title to the parliamentary reward, depended on 
the conviction of the offenders; and the caſe of witneſſes en- 
titled to rewards from the Bank, Poſt-Offices, and other 
public places; and yet thoſe rewards had never been conſidered 
as giving ſuch an intereſt as would deſtroy the competency of 
the witneſs ©, 
5. THAT by a releaſe, the perſon who was intereſted may 
be admitted a witneſs, we ſhall ſhew hereafter in & v1. par. g. 
and here proceed to mention that in the caſe of Carter v. | "IB. 4 
Eaſter 26 Geo. III. it was faid by Mr. Juſtice Buller that, in 
order to ſhew a witneſs intereſted, it is neceſſary to prove that 
he muſt derive a certain benefit from the determination of the 
cauſe either one way or the other . And in the cafe of Malton 
and others aſſignees of Sutton v. Shelley, Trinity, 26 Geo. III. 
(which caſe will be at large in our next enſuing ſection). By 
Juſtice Buller in his diſcuſſion of this caſe : As to the queſtion 
of intereſt it is much to be iamented that there is ſuch confuſion 
in the caſes. I haye always been of opinion, that the belt rule 
to go by was to conſider whether the witneſs was to derive any 
advantage from the event of the cauſe : but many caſes tend 
ſtrongly to contradict that idea. The material thing to be con- 
ſidered is, whether there is any diſtinction between the intereſt 
which the witneſs may have in the ſue of the cauſe, and the 
queſtion to be put to him. I am ſtrongly inclined to think, that 
the moſt ſolid ground is to confine the objection to an intereſt 


in the event of the cauſe : but in doing that we muſt overturn 
many caſes ; whereof particular mention will be made in the 


enſuing ſection'. 


$ vi. 1. THAT a perſon is not a competent witneſs to im- 
peach a ſecurity which he has given, although he is not inte- 
reſted in the event of the ſuit, was held in the before-men- 


tioned- 


d Leach, 297, 1 Durnf, & Eaſt, Rep. 363. 
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tioned caſe of Mallon v. Shelley, Trin. 26 Geo. III. wherein 
are diſcuſſed a variety of points relative to the incompetency of 
witneſſes as perſons intereſted, and divers late reſolutions of the 
courts hereon thoroughly conſidered. And in a later caſe which 
will be attended to hereaiter in par. 2. a diſtinction is taken be- 
tween negotiable inſtruments and others; and ſhewn that it is not 
allowed as a general propoſition, that a perſon who has ſigned 
an inſtrument cannot be permitted to give evidence to inva- 
date it, and that it muſt be confined to negotiable inſtruments. 

Urox a motion to ſet aſide the verdict, and grant a new 
trial in the cauſe of Malten v. Shelley, which was tried before 
Mr. Juſtice Buller at Guildhall, at the fitting after the laſt term, 
it was reported by him as follows : 

THAT this was an action upon a bond given by the de- 
fendant to Sutton, to which there was a plea of non eff factum, 
and another of the ſtatute of uſury. It was proved by one 
witneſs for the defendant, that the bond was given in conſidera- 
tion of delivering up two promiflory notes made by Mrs. 
Perry, payable to Birch or order, the one indorſed by Birch and 
Davenport Sedley, the other by Birch, Corbin, and Davenport 
Sedley, to Sutton. Davenport Sedley was then called by the 
defendant to prove that the conſideration for the notes was 
uſurious. But his evidence was objected to on two grounds ; 
2{t, That he was called to invalidate a ſecurity which he had 
given; and that an indorſer of a note, independent of any 
queſtion of intereſt, could not be permitted to prove a note 
vaid, which he himſelf had indorſed: 2dly, That he was 
intereſted in the queſtion which was meant to be put to him; 
for if the notes were given for a uſurious conſideration, he 
would never be liable to pay them ; though by overturning the 
bond, they may be ſet up again. For thele reaſons the witneſs 
was rejected, as being incompetent. 

Tu motion to ſet aſide the verdict, was made upon the 
ground that Davenport Sedley was a competent witneſs, and 
ought to have been admitted to prove the fact of the uſury. 

Mixcay, Baldwin, and Manley ſhewed cauſe, and argued 
upon two queſtions which had been made; iſt, Whether the wit- 
neſs was not intereſted in the queſtion ? 2dly, Whether in any caſe 
a perſon ſhall be permitted to invalidate his own ſecurity? In argu- 
ing upon the firſt queſtion, was inſtanced the principle upon which 
many perſons are incapacitated from giving evidence, who are 
entirely unintereſted in the event of the cauſe ; yet being in- 
tereſted in the queſtion which is put to them are therefore in- 
admillible, as in the caſe of commoners and underwriters.— 


On 


CHaP. X. vt. 2835 


On the ſecond queſtion it was argued that the courts have fre- 
quently laid it down as an invariable maxim, that no man ſhall 
be ſuffered to invalidate his own inſtrument ; and if it were 
otherwiſe, the conlequences would be very prejudicial 
to trade. In the caſe of Abrahams and Bunn, [in F v. par. .] 
where the borrower of money was called to prove an uſurious 
contract entered into by the defendant, who was a pawn-broker, 
though the competency of the witnefs was allowed becauſe the 
pledge was returned, yet lord Mansfield ſaid, © had the defen- 
« dant produced a fecurity, or proved the pledge to have been 
« remaining in his cuſtody, it would have been a different con- 
« {jderation, whether the witneſs who was the borrower of the 
„ money, could be examined to contradict this.” —In an action 
by the payee of a bill of exchange againſt the drawer, 
the acceptor, who was infolvent, was not permitted to give 
evidence. Mitchel v. Comaway, | 12. Vin. Abr. tit. Evidence}. 
In the cafe of Minlau and Daniel | Sittings after Hil. 
1786, at Weſtminſter], which was an action of trover for three 
bills of exchange, lord Mansfield merely ſaid, that an indor- 
fer might be a witneſs to prove the property of the notes in A. 
or B. as he was equally reſponſible to either. In ſuch caſes 
the teſtimony of the indorſer does not go to invalidate his own 
ſecurity, and therefore he is admiſſible. But where ſuch teſ- 
timony goes in diſcharge of the note, he is not a competent 
witneſs. As in the caſe of /Phittenbury and others v. Fackſom et 
ur. {and wife] executrix | Sittings after Eaſter 1786, at Guild- 
hall |, which was an action on a promillory note given by 
Wheeler the teitator in his life-time to one John Collier, and 
by him indorſed to the plaintiffs, for which he was made 
debtor in their books to nearly the amount of the note. 
The defendant propoſed calling Collier to prove that the note 
had been ſatisfied by his having given two bills to the plaintiffs 
in diſcharge of it, The plaintiits on the other hand contended, 
that the bills had been refuſed by them in diſcharge of the note. 
Buller, juſtice, refuſcd to admit him upon two grounds, 1ſt, 
That he was intereſted in proving the note paid, for he thereby 
got rid of it: and as to his being liable for the book debt, that 
was a different tranſaction. 2dly. That he was called to in- 


validate his own ſecurity ; for though his evidence did not tend 


to impeach the validity of the note, yet it tended to take away 
the remedy upon it by ſhewing it diſcharged. 

IT was not till after lord chief juſtice Lee's time, that the 
party who was intereſted in a note could give evidence con- 
cerning it in a criminal proſecution for forgery, perjury, or 
uſury, where the note was the foundation of it. 2 Stra. 1043, 
1104. 1229. 
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BEARCROFT and Bower, counſel on the other ſide, having 
cloſed their arguments, the court delivered their ſeparate opi- 
nions. 

Loxpd MANSFIELD, chief juſtice : The old caſes upon the 
competency of witneſſes, have gone upon very ſubtle grounds: 
But of late years the courts have endeavoured, as far as poſſible, 
conſiſtent with thoſe authorities, to let the objection go to the 
credit, rather than to the competency of a witneſs. In this 


Caſe it ſeems to me that the witneſs had no intereſt in the pre- 


ſent queſtion, for either way he is diſcharged. If the bond is 
good, it puts an end to the notes; if bad, the ſame grotind that 
vacates the bond, vacates the notes; therefore, in point of in- 
tereſt, I think there is no objection to his competency. But 
what ſtrikes me is the rule of law founded on public policy, 
which I take to be this; that no party who has ſigned a paper 
or deed ſhall ever be permitted to give teſtimony to invalidate 


_that inſtrument which he hath ſo ſigned. And there is a ſound 


reaſon for it; becauſe every man who is a party to an inſtru- 
ment gives a credit to it. It is of conſequence to mankind 
that no perſon ſhould hang out falſe colours to dective them, 
by firſt affixing his ſignature to a paper; and then afterwards 
giving teſtimony to invalidate it. It is emphatically right in 


the caſe of notes; for in conſequence of different ſtatutes; two 
very hard caſes have ariſen. Firſt, with reſpect to a gaming 


note, which though in the poſſeſſion of a bona fide purchaſer; 
without notice, is void [as mentioned in C. VII. S II. par. 1}. 
It is ſimilar in the caſe of uſury : A note given for ah uſurious 
conſideration, though in the hands of a fair indorſee, is equally 
void [as ſhewn int C. VII. F II. par. 3]. And therefore, when- 
ever a man ſigns theſe inſtruments, he is always underſtood to 
ſay, that, to his knowledge, there is no legal objection whatever 
to them. The civil law ſays nemo alligans ſuam turpitudinem eff 
audiendus [no man binding his own filthineſs is to be heard: 
Now apply this general maxim to the preſent caſe, with the 
diſtinction which has been taken. It has been argued at the bar, 
that this rule only holds where the action is brought upon the 
notes themſelves, and therefore not relevant to this caſe. But 


I take the caſes to be exactly the ſame. For the queſtion on 


the validity of the bond involves in it the validity of the notes. 
The obligee of this bond truſted to the notes; he gave them up 
as a conſideration for the bond; he truſted to the name of the 
indorſer, and that he knew of no objection to the notes; and 
yet this ſame perſon was afterwards called to ſay that they were 
given for an uſurious and illegal conſideration ; therefore, on 
that ground, I am of opinion that he was an incompetent wit- 
neſs. | 

JusTiCn 


Cue, X. F vr. 287 


JusTics WiLLts: As to the incompetency of Sedley's 
Evidence on the ground of intereſt, J am clear that he had none, 
or rather that he came to give evidence contrary to his intereſt; be- 
cauſe by deſtroying the bond he fets up the notes. But the general 
tule is, that no man ſhall be permitted to invalidate, by his own 
teſtimony, an inſtrument to which he is a party; and there has 
been no cale cited in which this rule has been impeached. There 
has indeed been an inſtance, where a man was ſuffered to ex- 
plain his own deed. That was a caſe before me at the laſt 
aſſizes at Lancaſter, "Fwo brothers joined in an aſſignment of 
a ſhip: and the queſtion was, whether one of them had any 
intereſt in the veſſel at the time of aſſignment. He was called 
to prove that he had none. His evidence was objected to, on 
the ground that he ought not to be permitted to contradict his 
own deed ; but I was of opinion that he was a competent wit- 
neſs, becauſe he came to ſwear againſt his own intereſt, that he 
had no property whatever in the veſſel, and he explained it in 
this manner; that the perſon, to whom the aſſignment was 
made, thought that this witneſs had an intereft in the veſſel, 
and would not accept the aſſignment unlefs he was joined in 
it: and the court of Common Pleas refufed an application laſt 
term to ſet aſide the verdict, and agreed with my direction.— 
It is better in general that objections of this kind ſhould go to 


the credit, than to the competency of the witnefs. But the. 


e queſtion falls within the general rule, that no man ſhalt 
e permitted to alledge his own turpitude in having given credit 
to a falſe and illegal ſecurity. 

JusTicE ASHHURST: The general rule is, that where a 
man is not intereſted in the event, he ſhall be a competent wit- 
neſs, though he may have a bias upon his mind with regard to 
the ſubject matter. As if a perfon bring two ſeveral actions 
againſt two defendants for the ſame battery; in the action 
againſt one the other may be a witneſs, becauſe he is not in- 
tereſted in the event» Any objections to fuch teſtimony ſhould 
£0 to the credit rather than to the competency of the witnels : 
therefore, if the preſent objection had reſted folely on the queſ- 
tion of intereſt, I fhould have been of opinion that Sedley was 
a good witneſs. But he is inadmiſſible on another ground, 
that no man ſhall be permitted to invalidate his own act; and 
here he has been a party to the fraud by affixing his name to 
the notes, and giving them a ſanction; and having done that, 
he ſhall not be admitted upon any account to fay that thofe notes 
were void, | 
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JusTice BuriLER: Two grounds of objedtion have been 
taken. The firſt ſteers clcar of intereſt in the event of the 
cauſe ; and I have always underitood it to be a ſettled principle, 
that no man ſhall be permitted to invalidate his own at. A 
diſtinction has been attempted to be made between the preſent 
caſe, and an action on the notes themſelves; but there is no 
foundation for ſuch a diſtinction. For, if an action be brought 
on a note againſt the drawer, an indorſer cannot be called as a 
witneſs for him, though he is not intereſted in that cauſe ; and 
if a verdict be given againſt the drawer, and ſatisfaction ob- 
tained from him, the indorſer is diſcharged. In that caſe it is 
his intereſt to charge the drawer, therefore there is no difference 
between an action upon the notes againſt the drawer, and the 
preſent action upon the bond. But the ground of objection has 
always been, that no man ſhall invalidate his own ſecurity. 

As to the queſtion of interelt, it is much to be lamented that 
there is ſuch confuſion in the caſes. I have always been of 
opinion, that the beſt rule to go by was to conſider whether the 
witneſs was to derive any advantage from the event of the 
cauſe : but many caſes tend ſtrongly to contraditt that idea. The 
material thing to be conſidered is, whether there is any diſtinc- 
tion between the intereſt which the witneſs may have in the 
iſſue of the cauſe, and the queſtion to be put to him. I am 
ftrongly inclined to think that the moſt ſolid ground 1s to con- 
fine the objection to an intereſt in 'the event of the cauſe : but 
in doing that we muſt overturn many caſes. As in the 
caſe of commoners ; if the iſſue be on a right of common, 
which depends on a cuſtom pervading the whole manor, the 
evidence of a commoner is not admiſſible, becaufe, as it de- 
pends upon a cuſtom, the record in that action would be evi- 
dence in a ſubſequent action brought by that very witneſs to 
try the ſame right: therefore there is a good reaſon for not re- 
ceiving his teſtimony in ſuch caſe. But the ſame reaſon does 
not hold where common is claimed by preſcription in right of 
2 particular eitate ; becaule it does not follow, if A. has a pre- 
ſcriptive right of common belonging to his eſtate, that B. who 
has another eſtate in the ſame manor, muſt have the ſame right; 
neither would the judgment for A. be evidence for B. and yet 
there are caſes, which lay it down as a general rule, that one 
commoner is in no caſe a witneſs for another. 

Tn in the caſe of policies of inſurance, it has been held, 
that one under-writes cannot be a witneſs for another. Rzdout 
and Jahnſan, Eaſt. 11 Ann. And the Eaſt-India 3 

an 
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and Go/ling, Mich. 16 Geo. II. before Lee, chief juſtice, [Law 
of Niſi Prius, 283. 

In theſe caſes, it the evidence offered tends to invalidate 
and deſtroy the inſtrument itſelf, that may be a reaſon for re- 
jecting ſuch teſtimony ; but where ſuch evidence is offered for 
any other purpoſe, there does not ſeem to be any good reaſon 
why it ſhould not be received; for that verdict could not be 
given in evidence in another action upon the ſame policy againſt 
the witneſs or another under-writer. The caſes on this ſub- 
ject, which have ſtaggered me moſt, are two later ones in this 
court, by the names of French v. Backhouſe and French v. Foul- 
lon, E. 11 Geo. III. [5 Burr. Rep. 2727.] Thoſe were two 
diſtinct actions of covenant brought againſt two part owners of 
a ſhip by the huſband of her, who had been appointed to that 
office by a deed executed by all the joint owners, by which 


deed they empowered him generally to advance or lend mo- 


ney, &c. The huſband of the ſhip inſured for all the owners, 
and brought ſeparate actions againſt vwo of them. They were 
each of them charged for the amount of the whole ſum paid. 
It was there agreed, that the direction to inſure given by one 
part-owner, did not bind the reſt. And in the firſt action 
againſt Backhouſe, Mr, Dunning offered to call the other part- 
owner, and inſiſted that he was a competent witneſs, becauſe 
he was not intereſted in the event of that ſuit ; for that each 
of the two cauſes was to ſtand on its own evidence : but he was 
rejected by lord Mansfield, as an incompetent witneſs; and the 
court, upon motion for a new trial, were afterwards of that 
opinion. There the ſecond defendant was certainly not in- 
tereſted to ſupport the defence in the firſt cauſe ; for if the 
Plaintiff had recovered in that, the ſecond defendant who was 
offered as the witneſs could not have been charged with any 
part of the damages recovered in the firſt action. 

THEREFORE, if there is any difference between an intereſt 
in the queſtion, and an intereſt in the event of the cauſe, and 
an intereſt in the queſtion diſables a witneſs, I think theſe 
caſes prove that this witneſs was incompetent ; for the queſtion 
put to him was upon the validity of the notes. How or in 
what manner ſuch evidence was to bear upon the caſe was ma- 
terial for further conſideration, and further evidence in the 
progreſs of it; and the witneſs could not tell how the cauſe 
would turn out, or what effect his teſtimony might produce... 
Rule diſcharged *, 

2. THAT no party who has ſigned a paper or deed ſhall be 
permitted to give teſtimony to invalidate it, muſt be confined 
to negotiable inſtruments, 1 held in the caſe of Bent v. * 

a 


* z Dufuf. & Eaſt, Rep. 296. 
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and another, in Error, Hil. 29 Geo. III. wherein the above- 
mentioned caſe of Maltin v. Shelley, being particularly alluded 
to; lord Kenyon in delivering his opinion, ſays ; it has been 
ſaid that a perſon cannot be permitted to give evidence to in- 
validate an inſtrument which he himſelf has executed; but I 
cannot conſent to that as a general propoſition. For I remem- 
ber a caſe of a trial at the bar of this court | Lowe v. Jolli fe, 
1 Black, Rep. 365. ] where all the ſubſcribing witneſſes to Mr. 
Jolliffe's will were permitted to give evidence of the inſanity of 
the teſtator at the time of making it. Now in that caſe they 
came to deſtroy the inſtrument which they had atteſted 3 and 
though their teſtimony was ultimately diſcredited, yet no 
doubt was entertained reſpecting their competency, I there- 
fore entirely agree with the diſtinction taken by my brother 
Buller, that, where a perſon has ſigned a negotiable inſtru- 
ment, he fhall not be permitted to invalidate it by his teſti- 
mony. As to the diſtinction mentioned by his lordſhip, It 
was ſaid by Mr. juſtice Buller: Where witneſſes have been re- 
jected on the ground, that they ſhall not be permitted to in- 
validate inſtruments which they themſelves have ſigned ; the 
ground of that objection 1s, that it is holding out falſe credit 
to the world, and muſt be confined to negotiable inſtruments, 
If a perſon were permitted to ſet aſide ſuch an inſtrument, it 
would enable him to commit a fraud b. 

3, Thus having proceeded with reſpect to incompetent wit- 
neſſes as perſons intereſted, we may now juſt mention that upon 
this ground it is, that bail cannot be witneſs unleſs exonerated ; 
for if the principal be acquitted the bail are diſcharged. But 
when bail are exonerated they may then be competent wit- 
neſſes. So in ſome caſes where a perſon intcreſted releaſes his 
intereſt he may be a competent witneſs; as the 4r awee of a bill 
of exchange may prove that a receipt indorſed for the value of 
It is forged, on receiving a releaſe from the indorſee ; as ſhewn 
in C. VII. Sv. par. 8. And the ſuppoſed drawer of a pro- 
miſſory note, z-:-d5r/-", and not payable to order, having re- 
ceived a general releaſe from the holder, is a competent witneſs 
to prove that the name of the drawer is forged ; as in Milliam 
Aketurſi's caſe At the Summer Aſſizes for the county of Suſ- 
ſex, in the year 776, William Akehurſt was tried before lord 


Mansfield, for forging a promiffory note, payable to the ſaid 


William Akehurit.—Ic appeared in evidence, that the note was 
not made payable , that the priſoner had paid it away to 
a perſon in part diſcharge of a debt which had been long con- 
tracteil 3 but that he had 7 7» or fed . The holder of the 


note gave a general releaſe to the drawer of it, whoſe name 


Was 
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was charged to be forged; and the queſtion was, Whether 
ſuch ſuppoſed drawer was, under this releaſe, a competent 
witneſs to prove the forgery? Lord Mansfield after the point 
had been debated at the bar, received the evidence, and the 
priſoner was convicted. Received judgment, but was not 


executed ©, 


So the ſuppoſed obligor of a forged bond, on being releaſed 
by the obligee, is a competent witneſs to prove the forgery; as 


in Doctor Dodd's caſe, At the Old Bailey in February Seffions 


1777, William Dodd, Doctor of Laws, was indicted on the 


| ſtatute of 2 Geo, II. c. 25. for forging a certain paper writing, 
| purporting to be a bond in the penal ſum of 840ol. and to be 


ſigned by the Earl of Cheſterſield with the name of „ Cheflere 
& field,” and to be ſealed and delivered by the ſaid Earl: And 
alſo, for forging a certain paper writing purporting to be an 


| acquittance and receipt for money (io wit) 42001, and to be 
| ſigned by the ſaid Earl of Cheſterfield with the name © Chefter= 


« feld.” ——The indictment conſiſted of eight counts, charging 


the priſoner with having knowingly uttered and publiſhed as 
true the ſaid paper writing; and laying the offence to have 
been committed with an intention to defraud, fu, the Earl of 
| Cheſterfield, and ſecondly, Mr. Henry Fletcher. —The Earl of 
| Chefte; field was produced as a witneſs on the trial, to prove that 
the name „ Che/terfiel{4” was not his ſignature 3 and on pro- 
* ducing a releaſe from Mr. Henry Fletcher, the ſuppoſed obligee 
of the bond, he was admitted to give his evidence 4. 


© Leach, 13. 4 Thid. 159. 
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and another, in Error, Hil. 29 Geo. III. wherein the above- 
mentioned caſe of Multon v. Shelley, being particularly alluded 
to; lord Kenyon in delivering his opinion, ſays ; it has been 
ſaid that a perſon cannot be permitted to give evidence to in- 
validate an inſtrument which he himſelf has executed; but I 
cannot conſent to that as a general propoſition. For I remem- 
ber a caſe of a trial at the bar of this court | Lowe v. Jolliſfe, 
1 Black, Rep. 365. ] where all the ſubſcribing witneſſes to Mr. 
Jolliffe's will were permitted to give evidence of the inſanity of 
the teſtator at the time of making it. Now in that caſe they 
came to deſtroy the inſtrument which they had atteſted 3 and 
though their teſtimony was ultimately diſcredited, yet no 
doubt was entertained reſpecting their competency, I there- 
fore entirely agree with the diſtinftion taken by my brother 
Buller, that, where a perſon has ſigned a negotiable inſtru— 
ment, he fhall not be permitted to invalidate it by his teſti- 
mony. As to the diſtinction mentioned by his lordſhip, It 
was ſaid by Mr. juſtice Buller: Where witneſſes have been re- 
jected on the ground, that they ſhall not be permitted to in- 
validate inſtruments which they themſelves have ſigned ; the 
ground of that objection 1s, that it is holding out falſe credit 
to the world, and muſt be confined to negotiable inſtruments. 
If a perſon were permitted to ſet aſide ſuch an inſtrument, it 
would enable him to commit a fraud b. 

3, Trnvs having proceeded with reſpect to incompetent wit- 
neſſes as perſons intereſted, we may now juſt mention that upon 
this ground it is, that bail cannot be witneſs unleſs exonerated; 
for if the principal be acquitted the bail are diſcharged, But 
when bail are exonerated they may then be competent wit- 
neſſes So in ſome cafes where a perſon intcreſted releaſes his 
intereſt he may be a competent witneſs; as the 4r awee of a bill 
of exchange may prove that a veceipt indorſed for the value of 
it is forged, on receiving a releaſe from the indorſee ; as ſhewn 
in C. VII. v. par. 8. And the ſuppoſed drawer of a pro- 
miſſory note, z-:-d:r/-", and not payable t order, having re- 
ceived a general releaſe from the holder, is a competent witneſs 
to prove that the name of the drawer is forged ; as in Miliam 
Akevurſi's caſe At the Summer Aſſizes for the county of Suſ- 
ſex, in the year 776, William Akchurſt was tried before lord 
Mansfield, for forging a promiffory note, payable to the ſaid 
William Akehurſt.— It appeared in evidence, that the note was 
not made payable e e,; that the priſoner had paid it away to 
a perſon in part diſcharge of a debt which had been long con- 
tracted; but that he had 7 7» or/ed . The holder of the 

note gave a general releaſe to the drawer of it, whoſe name 
f Was 


». 3 Durnf. & Eaſt, Rep. $9. 


Was C 
ſuch 
witne: 
had b 
priſor 
execu 

So 
by thi 
in Do 
1777. 
ſtatut. 
pur po. 
ſignec 
« Hel 
alſo, 
acquit 
ſignec 
« field 
the p 
true : 
been « 
Che/te 
Cheſjte 
the n: 
ducin 
of th. 


1 


VS „ — — 9 


r 


o 


* 


Cray. X. { vi. 291 


was charged to be forged; and the queſtion was, Whether 
ſuch ſuppoſed drawer was, under this releaſe, a competent 
witneſs to prove the forgery? Lord Mansfield after the point 
had been debated at the bar, received the evidence, and the 
priſoner was convicted. Received judgment, but was not 
executed e. 

So the ſuppoſed obligor of a forged bond, on being releaſed 
by the obligee, is a competent witneſs to prove the forgery ; as 
in Doctor Dodd's caſe, At the Old Bailey in February Seſſions 
1777, William Dodd, Doctor of Laws, was indicted on the 
ſtatute of 2 Geo. II. c. 25, for forging a certain paper writing, 


purporting to be a bond in the penal ſum of 8400l. and to be 


ſigned by the Earl of Ch-/terfield with the name of „“ Chefler- 
c field,” and to be ſealed and delivered by the ſaid Earl: And 
alſo, for forging a certain paper writing purporting to be an 
acquittance and receipt for money (io wit) 42001, and to be 
ſigned by the ſaid Ear of Cheflerficld with the name © Chefter- 
« field.. The indictment conſiſted of eight counts, charging 
the priſoner with having knowingly uttered and publiſhed as 
true the ſaid paper writing; and laying the offence to have 
been committed with an intention to defraud, fir/?, the Earl of 
Cbeſter field, and ſecondly, Mr. Henry Fletcher. —The Earl of 
Chejte: field was produced as a witneſs on the trial, to prove that 
the name „ Che/terfie/4” was not his ſignature; and on pro- 
ducing a releaſe from Mr. Henry Fletcher, the ſuppoſed obligee 
of the bond, he was admitted to give his evidence 4, 


© Leach, 163. 4 Thid. 159. 
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A. 
n when bill ſhould be preſented for acccept- 


ance, 41. 78. 

what amounts to an acceptance in writing, 65. 

ſame uſually written at the bottom of the bill, yet may 
be on the back, 68. 

— — indorſee not required to preſent bill for acceptance, 41. 

— — of taking a copy or abſtract of bill before leave it for 
acceptance, and what to be done if bill be loſt, 80, 81. 

— — acceptance muſt be in writing to charge drawer with 
coſts, 65. 67, 68. 

—_ if not in writing, but by words, acceptor liable, 67, 

m—— — may be refuſed if not in writing and to pay according 
to the tenor of the bill, 65. 78, 79. 

— — if refuſed, action will lie immediately againſt drawer, 82. 

— — ho acceptance may vary from tenor of the bill, 78. 

——— ho i: ſhould be ſubſcribed when not intended to pay 
according to the tenor of the bill, 69. 

—— — may be qualified, as to pay half in money and half in 
bills; to pay when goods ſent are fold, 68. 

may be in part; to pay at a longer time than men- 
tioned in the bill; may be made after the bill becomes payable, 
82, 83, 

— —— proteſt to be made if acceptance be not to pay accorde 
ing to tenor of bill, 83. 1 

— — acceptance by partners, 83, 84. 

— — by a factor, 69, 70. 84. 

— — by ſervants, 84, 85. 

— — for honor of drawer or indorſer, or both, 79. 85, 86, 
87. | 


— o————oen—g 
— 


— — 


— — effect of neglecting to procure acceptance by a perſon to 


whom bill is ſent for the purpoſe, and of writing name on ſuch 
bill, 81. 
— — acceptanec conditional, only charges when the condition 
is performed, 71, 72, 73. | 
Wi if made with reference to ſome fund, abſolite when the 
money is received, 71, 
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A CEPTANCE, when bill ſhould be preſented for acccept- 


ance, 41. 78. 
— what amounts to an acceptance in writing, 65. 
— — ſame uſua'ly written at the bottom of the bill, yet may 
be on the back, 68. 
— — indorſee not required to preſent bill for acceptance, 41. 
— — of taking a copy or abſtract of bill before leave it for 
acceptance, and what to be done if bill be loſt, 80, 81. 
—-— acceptance muſt be in writing to charge drawer with 
coſts, 65. 67, 68. 
— if not in writing, but by words, acceptor liable, 67, 


68. 

— may be refuſed if not in writing and to pay according 
to the tenor of the bill, 65. 78, 79. 

— — if refuſed, action will lie immediately againſt drawer, 82. 

— — ho acceptance may vary from tenor of the bill, 78. 

—— how it ſhould be ſubſcribed when not intended to pay 
according to the tenor of the bill, 69. 

— — — may be qualified, as to pay half in money and half in 
bills; to pay when goods ſent are ſold, 68. 

— may be in part; to pay at a longer time than men- 
tioned in the bill; may be made after the bill becomes payabie, 
83, 83. | 

FR ag: AH proteſt to be made if acceptance be not to pay accorde 
ing to tenor of bill, 83. 8 

— — acceptance by partners, 83, 84. 

m— by a factor, 69, 70. 84. 

— — by ſervants, 84, 85. 

— for honor of drawer or indorſer, or both, 79. 85, 86, 
87. 

4 effect of neglecting to procure acceptance by a perſon to 
whom bill is ſent for the purpoſe, and of writing name on ſuch 
bill, 81. | 


1 


acceptanec conditional, only charges when the condition 


is performed, 71, 72, 73. | 
i if made with reference to ſome fund, abſolute when the 
money is received, 71, 
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Acceptance may be by collateral agreement before bill has exiſtence, 
71, 72. 


— — 


if conditional, not binding unleſs the conditions are 

performed, 72, 73. 

agreement to accept may put a third perſon in better 
condition than drawer, 73. 

— virtual acceptance in conſideration of goods conſigned, 
diſcharged by holder of bill taking and felling the goods, ib. 

— — conditional acceptance chargeable, and diſcharged pur- 
ſuant to the different conditions, 73, 74. 

— abſolute where drawee had promiſed to pay if others did 
not, 71. 

Acceptor, his engagement, and how diſcharged therefrom, 80. 

; bound by his acceptance though no effects or conſider- 

ation, 72, 

not diſcharged from abſolute acceptance without an expreſs 
declaration from holder of bill, 74, 75, 76. 

—̃ =— not diſcharged if payee receive part from drawer, 76, 77. 

nor if ſeveral years elapſe before ſued, ib. 

may be ſued by drawer after having been charged in exe- 

cution by holder of bill and afterwards diſcharged by the lords“ 

act, 229, 230. 

diſcharged from conditional acceptance on condition being 

performed, 73, 74- 

diſcharged from abſolute acceptance by law of the country 

where bill was accepted, 74. 

if ſeveral actions are brought on a bill, court will not ſtay 

proceedings in that againſt acceptor without payment of coſts in all 

the actions, 231. 

acceptor not to pay bill before due, 228. 231, 232. 

if indorſee receive part from drawer, cannot recover more 
than reſidue from acceptor, 231, 232. 

—— drawer pay the whole acceptor diſcharged, 232. 

— — payment of a bill made by acceptor out of the uſual courſe 
of trade, not good after a ſecret act of bankruptcy committed by 
him, 191. 

eee empunged by h-lder of a bill compounding with ac- 
ceptor after proving under a commiiliion againſt indorſer, 239, 
240, 241. 

m— — what to be ſtated in pleading in an action againſt acceptor, 
See declaration—4, 5, 6, 

proof required in an action againſt him, 214. 

Action at law, definition thereof and of the mode of commencing and 
proceeding therein, 250. 

what may be brought on a bill or note, 252. 

Adminiſtrators and executors may indorſe bills of the deceaſed, 116. 

Afﬀidavit in an action againk drawer of a bill may be to ſhew drawee 
had no effects in hand, 196. 

not admitted in an action againſt indorſer, 196. 


— — 


Age, at what age an infant may be admited as a witneſs, 276. 


Agent under a limited authority ; the effect of his indorſing a bill 
under ſuch; difference between him and a general agent, 126, 127. 
128, 129. Agree- 


„„ 


ay 
il! 


Agreement by letter exempt from ſtamp duty, 15, 16. 

— — what agreement for ſale of goods of above fol. value will 
be binding, 269. 270. 

— — agreement to ſtifle a proſecution for felony illegal, 135. 

Alteration of a bill after acceptance renders ſame void, 145. 

what alteration in a deed will render it void —See deed, 

Arreſt, perſons privileged therefrom, 247, 248, 49. 

may be on plaintiff's oath, but if defence is made, other 
proof is requiſite for plaintiff to recover in his action, 251, 

Aſſize, ſimilar to nift prits, 19. n. 

Ajjumpſit, action of, 252. 

Attorneys privileged from arreſt, 247, 248. 

attorneys and counſellors, of what they may give evi- 

dence, 277. 


B. 

Bail not admitted as witneſs on a trial, 290. 

Bank bills, not ſubject to ſtamp duty, 4. 

the nature and effects thereof deſcribed, 246, 247. 

Bankers and Bank of England, their origin and mode of buſineſs 
briefly deſcribed, 56, 57, 58. | 

— drafts on bankers payable on demand, when to be paid, 55, 
56. 

———— When exempt from ſtamp duty, 4. 

caſh notes by bankers, their nature and effect, 58. 

Bankrupts. Payments made out of the regular courſe of trade after 
a ſecret act of bankruptcy not good, 191. 

—— bills and notes may be ſet off againſt the claims of aſſignees 
under a ſtatute of bankruptcy, 39. 

———/ ſecurity ior ſignirg a hankrupt's certificate a void conſider- 
ation, 144. 


Barretry, definition thereof, 274. n. 

Bearer, bills and notes made payable to bearer transferable by deli- 
very; if indorſed, indorſer may be ſued as ſuch, 60, 61. 

Bills of exchange and promiſſory notes, their origin and properties 
briefly deſcribed, 1, 2. 

—— ſtamps required thereon, 2. 3. 

—— reſtraint on the negotiation of hills and nates made payable for 
leſs than 51. 17, 18, 19. 

——— how {ame muſt be drawn and indorſed, 18. 

— deſcription of bills and notes that are held not to be negotiable, 
10— 27. 

— bill though not negotiable, if held an unreaſonable time holder 
liable, 26. 

— ot bills made payable to a ſictitious payee. and the deciſions of 
the courts of law and houſe of lords thereon, 27—34. 

——— obſervations on the reſult of the deciſions, 33, 34. 

— of bills and notes which are he'd to be negotiable, 34—39. 

—— the nature and effects thereof, 39. | 

— as ſecurities, 39, 40. 

— as choſes in action and being aſſignable by indorſement, 40, 41. 

4 Billa, 


proving bills or notes under a commiſſion. See ſatisfaction. 


IN D E X. 


Bills, as being fimple contract debts, 43, 44. 

—— as that mutual credit may be canſtituted thereby, 39. 

— by whom bills of exchange ſhould be drawn, 45, 46. 

— it drawn by an infant or married woman and indorſed, indorſer 
liable, 59, 60. | 

—— what may he taken for diſcounting them; tables for calculate» 
ing intereſt, 178. 

— how inland bills of exchange ſhould be drawn, 46, 47, 48. 

— times wherein they are to be paid, how to be calculated, 47. 

— forms thereof, with remarks, 48, 49. 

— negotiable notes how to be drawn, time of their becoming 
due, how to be calculated; forms thereof. See notes promiſſory. 

—— bill void by its date being altered after acceptance, 145. 

on account of the conſideration. See conſideration. 

—— how bills of exchange and promiſſory notes are ſtated in plead- 
ing. See declaration. 

— proof required by plaintiff in his action on a bill of exchange, 
21 | 

— defendant may ſet up thereto, 224. 

— foreign bills in ſome reſpects differ from inland, See foreign 
bills, ; 

Bona notabila, what, 43, 44+ 

Book-keeper accepting bills for maſter, 84. 

Books of account, when allowed as evidence, 260, 261. 


C. 


Caſh notes, 58. 

Ca. ſa. Capias ad ſatisfaciendum, definition thereof, 257. 

Charges of noting and proteſt, go. n. 94. 

what allowed under a commiſſion of bankruptcy, e45. 

Cho/e in action, definition thereof, 40. 147. | a 

Conditional acceptance. See acceptance. 

Confideration on which bills and notes may have been obtained, and 
whereby the ſame may be void, or payment thereof avoided, 59. 

—— when it cannot be brought as a defence but in an 

action between the original parties, 59. 163. 

— What is a good conſideration, 60, 


between the original parties, 130—136. 

— defendant may bring evidence that a bill of exchan 
was paid, although he had 2 to pay it, and ſo avoid the 
promiſe by ſhewing no conſideration for the bill, 136, 137, 138. 

— conſiderations on which bills and notes will be void 
in the hands of indorſees, 138 - 145. 

— — bill void by its date being altered after acceptance, 
145. 

Copies when admitted as evidence, 258, 259, 265, 266. 

copy or abſtract of a bill ſhould be taken before it be left 
for acceptance, 80, 81. 

Contingent, Bills and notes payable on a contirſgent and uncertain 
event not negotiable, 20, 21, 22, 23, 24, 25. 

not to be proved under a commiſſion of bankruptcy, 237. 

| Corporation, 


—— conſideration that may be enquired into in an action 


18 


181 


D 
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Corporation, not bound by a member's acceptance, $4. 

Corruption of blood; definition thereof, 273. 

Cofts of ſuit different from thoſe mentioned to be given by proteſt, 
233. 

ä — What holder of a bill or note may have in his action 
thereon, and what may be proved under a commiſſion of bank- 
ruptcy, See ſatisfaction. 

Counſel and attornies, of what they may give evidence, 277. 

Credit, where one comes to procure it for another, how both or only 
one may be bound to pay, 271. 

Creditors, if agree to accept a compoſition from an inſolvent, and 
one obtains a note for his demand, ſame void, 136. 

Criminal proſecutions, where a party intereſted may be a witneſs 
therein, 280, 281, 282, 283. 


D. 

Date abſolutely neceſſary to a bill or note drawn for leſs than 51. 18. 

—— an inſtrument having no date conſidered as dated at the time of 
the delivery, 203, 

— bill rendered void by altering it's date after aceeptance, 145. 

Debt, action of, 251, 

 — confeflion of a debt if ſatisfactôrily proved ſtrongeſt evidence, 
260. 

Declaration, 1. termed pleading, 199, 200. 

— — defniton thereof in actions of a//mp"t, 252, 

further defiuition of a declaration. Statutes whereby 

inaccuracies therein are helped, 199. 

general maxims to be attended to in drawing it in an 

action on a bill or note, 200, 201. 

2, form thereof in an action by payee againſt maker of 

a note, 201, 202, 

— of ſtating dra wer's ſubſcription. Bill or note drawn 
by a ſervant. Date. Delivery. Bill payable to a man's order. 
A joint and ſeveral note, 202, 203. 

=——— form of declaration by indorſee againſt indorſer of 
a note, 203, 204. 

— of ſtating the indorſements, Demand of payment and 
notice of refuſal. Proteſt, 204, 205, 206. 

— — 4. form of declaration by drawer's partners againſt ac- 
ceptor of an inland bill payable to them or their order, 206. 

of ſtating partnerſhip. Acceptance, 207, 208. 

——— —— action cann t be maintaired by drawer as indor/ee 
againſt acceptor after paying the money in his default, 208, 209. 

m—— What ſhould be ſtated in an action by drawer againl(t 
acceptor after payment of the money in his default, 210. . 

— — What in an action againſt indorſer of a promiſſory note 
by payee, as indor/ee thereof, 209, 210. : . 

— 6. form of declaration by indorſee againſt acceptot of 
an inland bill, whe e indorſers are partners, 210. 

— — 6, by drawer againſt acceptor of a foreign bill drawn. 


in ſetts payable at two uſances, and proteſted, 211, 212. - 
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Declaration, 7. by ſecond indorſee againſt firſt indorſer of a foreign 


bill protefted, drawers being partners, 212, 213. 
Deed, what alteration made therein will render it void, 147, 148, 
149, 150, 181. 
Defence, what Hol be made to an action on a bill or note, 224. 
—— if not made, ſum ſued for admitted to be due, 226, 227. 
Delivery, Bills and notes transferable thereby, 102. 
Demand, when to be made for payment of drafts on bankers, 55, 56. 
— ſor payment of bills of exchange and promiſſory notes, 183, 
| 184. 
| need not be made by indorſee of bill on drawer previous to 
| ſuing acceptor, 184. 

— muſt be made on acceptor previous to ſuing drawer or in— 
dorſer, and on maker of promiſſory note previous to ſuing in- 
dorſer, ib. 

=—— ſhould be made though party is become bankrupt, 187. 191, 

ſhould be made though bill is not negotiable, 25, 26. 

m—_—_— Wc detendant will diſcharge himſelf of intereſt if not 
made, 93. | 

do be made on drawee's executor or adminiftrator before 
proteſt, 100, 

notice to be given of non-payment, See notice. 

Demurrer ; brief definition thereof, 253, 254. 

Diſcounting bills and notes, what may be taken for ſame, 178. 

— tables for calculating the intereſt, ib. 

Drafts on bankers when to be paid, 55, 56. 

Drawer of a bill, his engagement, 39, 40. 82. 

liable to him who ſubſcribes for his honor, 230. 

not liable if drawee pays his bill after countermanded, 228. 

— diſcharged if indorſee receive part from acceptor without 
giving notice, 77. 

H by not having due notice of kis bill being diſhonoured. See 
notice. 


m— What to be ſlated in pleading in an action by or againſt 2 
drawer, See declaration. 1 
| | E. 
Effects; affidavit admitted in an action againſt drawer to ſhew 
drawee had no effects in hand, 196. | bes 
not admitted in an action againſt indorſer, 195, 196. 
Elegit, definition thereof, 257. If, 
Error, writ of, 250. hay 
Evidence, what requiſite on a trial by jury and general rule concern- 
ing it, 2:7, 258 2 
— cqaaſes in which court will admit of hearſay evidence, 258, 
2 . . 
* pa role teſtimony of a bill of exchange admitted on an 7 
indictment when the bill was not produced, 259. 
ina civil ſuit bilt muſt be ſnewn, gg, 120. 2 
copies when admitted as evidence, 258, 259. 265, 266. 


— admitted when originals are refuſed to be produced, 259, 


—— 260. 6 
TT. Evi- 
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Evidence, books of aceount or ſhop hooks allowed to he read in evi- 
dence within a year, if ſervant who made the entries therein be 
dead, 260, 261. 


— — ents made by ſervants or a ſteward, evidence after their 
deaths, 261, 262. 

—— ſervant if living may have recourſe to books to refreſh his 
memory in giving evi by ce, 260. 

witneL may refrel his memory by any book or paper if 
he ean afterwards ſwear to the fact rrom his own recollection; but 
if he cannot any farther than finding it entered in a book or 
paper, the original muſt be produced, 202, 203, 204. 
— conf.fion by letter under a party's hand or otherwiſe ad- 
mitted as evidence; how the writing muit be proved, 264, 265. 
— — admiſſion of a debt if ſatisfactorily 1 proved, ſtrongelt cvi- 
dence, 266. 

circumſtantial evidence to take place next to poſitive 

proof, 266, 267. 

mode of piving evidence on a trial by jury, 267, 268, 

— — What muſt be evideneed by writing, 268—272. 

— — What agrecment for lale of goods of the price of fol. or 
upwards will be binding without writing, 269, 270, 

— — to pay for goods if another to whom they are ſold does 
not pay, 271. 

difference ſubſiſting between evidence in civil ſuits and 

criminal proſecutions, 273, Sh 

incompetent witneſſes, as infamous perſons and thoſe 

wanting the uſe of reaſon, 274. 275. | 

children, no fixed rule as to the time within which they 
are excluded giving evidence, 276. 

p incom petent witneſies, as perſons Werle exceptions to 
the general rule that no perſon intereſted can be a witneſs, 276, 


2 
45 perſons not to give evidence of matters of priv ity where- 
with entruſted, 277. 
general rule that huſband and wiſe cannot be admitted as 
witneſs for or againſt each other; exceptions to the general rule, 
277, 278. 
lately ſettled that they cannot in any cafe be admitted as 
witneſſes either for or againit each other, 278, 274 
—— oᷣther relations : not excluced being witneſſes, 279. 
exceptions to the general rule chat n perion intereſted 
can be a witneſs, 250, 281. 
— effect of ſwearing a witreſs upon a vir dire, ib. 
no objection allowed to the competency of a witneſs after 
trial, 281. | 
in cl proſecutions a party 1 
witneſs in molt 1 bes, 280, 281, 282, 283. 
— Wine not competent to impeach a crit Which he has 
given though not Fine Ain the event of the ſuit, 283, 284. 
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>a STS on who has ſigned an inſtrument cannot give 


teſtimony to in wp it muit be contintÞ. to negotiable inſtru- 
ments, 28. 289, 290. : 
Jv Le 


Evidence, intereſt that will exclude a witneſs, 285. 287, 288, 289. 

—— Party to a bill or note not allowed to give evidence con- 
cerning it. ax . 

— — Witneſs admitted by releaſing his intereſt, 295, 291. 

Execution of judgment, how pertormed, 257. 

— diſtin from an ation, 251, 

Executors, may indorſe bills of deceaſed, 116. 

Ex effcioz definition thereof, 200. n. 


F. | 

Factor, bill drawn upon him payable out of the produce of goods, 
chargeable on him by a general acceptance, 69, 70. | 

if employed by ſeveral, and he draw a bill upon all, and only 
one accepts, acceptor only liable, 84. 

Felony to ſteal bills or notes, 156. 

to obtain ſame under pretence of diſcounting with intent to 
defraud, ib. 157, 158, 159, 160, 161. 

agreement to ſtiſle a proſecution for felony an illegal conſi- 
deration, 135. | 

=—— — felony to forge bills or notes, utter ſame under falſe repre- 
ſentations. See forgery. | 

that an innocent holder may recover on a ſtolen bill or note. 
See theft. 

Fictitious payees in bills; deciſions of the courts of law and houſe of 
lords concerning them, 27-34. 

V obſervations on the reſult of the deciſions, 34. 

Fi. fa. Fieri facias; definition thereof, 257. 

Foreign bills, difference ſubſiſting between them and inland, 49, 50. 


— as to their times of payment when made payable in a 
country in which the ſtyle varies from that in which drawn, 49, 


O, 51. | 

* when made payable at uſance, 51, 52. 

2 as to their days of grace in different countries, 52. 

— how uſually drawn, and forms thereof, 52, 53, 54. 

— proteſting them, and giving notiee of non- payment or 
non- acceptance, 99, 100. 

m—— intereſt and expences recoverable thereon, 233—237, 

— — how to be ſtated in pleading. See declaration, 

Forgery made felony by different ſtatutes,” 164, 165, 

may be committed by making a mark in the name of another 
perſon, 165. | 

— by indorſing in the name of a perſon who never exiſted, 166, 
167, 168. 

— — — by indorſing in a fictitious name, though the money might 
have been obtained by indorſing in the real name, 168, 169. 

by drawing a bill in a fictitious name upon a fictitious 
drawee, 169. 

—— by indorſing a receipt on a bill in a fictitious name, 170. 

by indorſing by a perſon of the ſame name with the payee, 


ib. 171, 172, 


Forgery, 
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Forge ry, forged bill of en: may be given in evidence, though 
not ſtamped, and the offender ſuffer capital puniſhment, 175, 176, 

—— uttering an order for payment of money under falſe repre « 
ſentations, evidence of knowing it to he 3 192, 173. 

— What is an order for delivery of goods or payment of money 
within the meaning of ſtatute 7 Geo, II c. 22, 173, 174, 175. 

innocent holder of a forged bill may recover thereon, 176, 
199, 

Forms of bills and notes refrained in their negotiation, 18. 

—— of negotiable inland bills, 48, 49. 

—— of promiſſory notes, 63, 64. 

w— Vt foreign bills, 54 

of what is or is not an order for payment of money or de- 
livery of goods within the meaning of ſtatute 7 Geo, II. c. 22. 
173s-1 74» 175 

— of declarations, See declaration, 

Fraud, acts done with a fraudulent intent felony, 159, 160. ! 


G. 
Gaming conſideration, ſecurities given thereon void, 138, 139. 


Goldſmiths, formerly bankers, 56, 57. 

Goods, who ſhall be bound to pay for ſame where one comes to pras 
cure credit for another, 271. 

Grace, days of allowed on inland bills, 47. 

— on foreign bills, 52. 

on promiſſory notes, 63. 

—— = Nct allowed on bank bills payable after fight, 247. 


H. 
Hearſay evidence, caſes in which courts will admit of it, 258, 259. 
Honor, acceptance and payment for honor, 79. 85, 86. 87, 88. 
Huſband and wife, general rule that they cannot be admitted as wite 


neſſes for or gainſt each other, 277. 
— — exceptions to the general rule, 277, 278. 
lately ſettled that they cannot in any caſe be ad- 
mitted as witneſſes either for or againſt each other, 279. 


I. 
Illegal conſiderations on which bills and notes may be void, or the 
payment thereof avoided, See contideration, 
Indebitatus aſumpfit, 252. 
Indorſement, bills and notes payable to order muſt be affigned theres 
by, 31. 102. 
— —— thoſe payable to bearer may be transferred by delivery, 


102, 
— what ſhould be attended to in making the indorſemem, 


10 104. ; 
OR fd. how negotiability may be reftrained thereby, 106, 107. 
| —— indorfement muſt be tor the whole mult be drawa tor, 
109, 110. : 
— effect of indorſement on bills payable to kearr, de. 


Gi, 03. 1132. 
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Indorſement, by whom bills and notes may be indorſed, 116, 117. 

— bill payable to one for the uſe of another may be in- 

dorſed over by him to whom made payable, 117. 

when indorſement ſhould be by two, 118, 119, 120. 

— if made by one partner, others hound thereby, 119, 120. 

— partner no authority to indorſe in name of partnerſhip 
after diſſolution, though power be given him to receive and pay 
debts, 124, 125. 

— what will conſtitute a partner and make a man liable ay 
fuch, See partnerſhip. 


— — 


L. 
Latches. Signification thereof, ſlackneſs or negligence, 
Loſs of a bill, what to be done for recovering the misfortune, 155, 
156. 
Leaſe by parole good for three years, 268. 
Letters containing an agreement between merchants exempt from 
| ſtamp duty, 15, 16. | 
confeſſion by letter admitted as evidence, 264, 265. 
Limitations of actions, 43. | 
— promiſe of one of ſeveral drawers of a promiſſory note 
takes it out of the ſtatute of limitations, ib. 


M. 
Marriage, contracts and bonds for procuring it voidable, 136. 
Married woman cannot indorſe, 117. ; 


3 


— —— Ccumſtances under which ſhe may act as a feme ſole 


ib, 


Memorandums written, how ſame may be uſed by a witneſs on a trial 


to refreſh his memory, 262, 263, 264. 

Money lent to game with recoverable, though ſecurity for ſame void, 
139. 

1 money due on contract, and for rent, may te paid at the laſt 
moment of the day, 96. 

note to be negotiable muſt be for payment of money only, 19. 

Mutual credit may be conſtituted by a bill of exchange, though the 

parties did not mean to truſt each other, 39. 


N. 

Negotiability of bills and notes for leſs than 51. reſtrained, x7, 18, 19. 

— reſtraint of negotiability by indorſement, 106, 107. 

a note may be negotiable when overdue. 154. 

— what bills and notes are held to be negotiable, and 
what are held not to be negotiable, See bills of exchange. 

Niſi prius, definition thereof, 19. n. 

Notary and noting, 94, 95. 

Notes promiſſory, what are within the intent of ſtatute 3 & 4 Ann, 
and held to be negotiable ; and what are held not to be negotiable. 
See bills of exchange. 

m—_— negotiable, if payable to bearer, 60, 61. 

— how negotiable notes ſhould be drawn, and the time of their 

becoming due how to be calculated, 62, 63, 
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Notes promiſſory, forms thereof, with remarks thereon, and 7 promi- 
miſing jointly and ſeverally, 63, 64. 

— - promiſe of one of ſeveral drawers takes it out of the tatute of 
limitations, and may be given in evidence againſt the others, 4, 

— promiſſory notes frequently proteſted, 88. 94. 

m— bo promiſſory notes are to be ſtated in pleading, See de- 
claration. 

proof required by plaintiff in action brought thereon, 221, 
222, 213. | 

——-— detence the defendant may ſet up to the plaintiff's action, 224. 

Notice of non-payment of a bill or note, when and how to be given, 
and to whom, 186—191. 
| ſhould be given though party become bankrupt, 191, 

m— rot requiſite to be given drawer of a bill, if it can be proved 
that drawee had no effects of his in hand, 191, 192. 

————- reaſon why notice is requiſite to be given drawer, 42. 185. 
192, 193. 

ene muſt be given by indorſee to indorſer, 193, 194, 195, 296. 

muſt be given though bill be not negotiable, 26. 

—— of foreign bills being diſhonoured, muſt be given by proteſt, 

. 100, 

$67, Af of inland bills proteſted, when it ſhould be given, 101. 

— — When a bill or note ſhould be preſented. See preſentment. 

how notice ſhould be {tated in pleading. See declaration = 3, 


| O. 
Order for payment of money or delivery of goods, within the mean- 
ing of ſtatute 7 Geo. II. c. 22. 173, 174, 175 
Origin of bills of exchange and promiſſog notes, 1, 2. 
Offices, conſideration for procuring them illegal, 135, 136. 144. 
Oyer, de ſinition thereof, 25 3. 
Outlawry, perſons outlawed may he witneſſes, 275. 


P, 
Parents and children admitted as witneſſes, 279. 
Parole J-aſe, 268. 
acceptance. See words, 
Parties to a bill or note not allowed as witneſſes, 285. 
Partnerſhip, acts ot one partner binding to the others, 83, 84. 119, 
120. 


-——- how a man may be conſtituted a partner by lending mo- 
ney to a trader, 120, 121, | 

— by joining in buying and ſelling particular goods, 122g 
143. | 

— how partners may be ſued, 124. 

partner no authority to indorſe in name of partnerſhip 
aſter diſſolution, though power given him to receive and pay debts, 
124, 125. 

Payment when and where preſentment is to be made for payment of a2 
hill or note, 183, 184. 

co whom pay ment 1s to be made, 227, 228. 


Payment 


; 
| 
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Payment ſhould not be made till hill is due, and why, 228, 231, 
232. 

if indorſee receive part from drawer, can only recover re- 

fidue from acceptor, 231, 232. 

receipt of part no diſcharge if due notice given, 62. 77. 

Play, bills, notes and ſecurities for money won thereat void, 138, 

139. 143- _ 

Pleadiug, what it means, 199, 200. 253. 

Poftea, what it is, 256. 

Preſentment of a bill for acceptance, 41. 78. 

for payment, when and where to be made, 183, 184. 

— leaving bill for acceptance and what to be done previous 

thereto, and if the bill be loſt, 78. 80, 81. | 

— — notice of a bill or note being diſhonoured after having 

been preſented, when to be given. See notice. 

Preſumptive evidence, 266, 267, 

Privity, perſons not to give evidence of matters of privity wherewith 

entruſted, 276, 277. 
Procuration, definition thereof and its effect, 45. 
Proof requiſite for plaintiff to recover in his action, 251. 257. 
— What required in an action againſt the different parties to a bill 
or note, 214. 220, 221, ?22. 223. 

Promiſe of payment of a bill may be avoided by ſhewing no conſider- 
ation for the bill, 136. 

may be avoided where a bill is held without due notice given 
of its being diſhonoured, 194, 195, 196 

—— what promiſe or undertaking to pay for another will be bind- 
ing, 27 I, 

a promĩſe of one of ſeveral drawers of a promiſſory note takes 
it out of the ſtatute of limitations, 43. 

Proftitution future, an illegal conſideration, 134. 

— otherwiſe as to paſt ſeduction, ib. 

Proteſt, as ordained by ſtatute ꝙ & 10 W. III. and 3 & 4 Ann. 8g, 
o, 91. 
„ deſcription of the reſult of thoſe ſtatutes, 91. 
——— determinations of the courts reſpecting the proteſt, its uſe 
and effect, 91, 92, 93. 
———— intereſt and expences recoverable by means thereof, 93, 94. 

difference between noting and proteſting, 94, 95. 
What to be paid for proteſt, go, 94. 

— — uſe and effect of proteſting foreign bills, 99, 100. | 
— — When and on what occaſions proteſt is to be made, 100, 101. 
time wherein notice of an inland bill being diſhonoured ſhould 

be given, 101, 
—— —— proteſt for better ſecurity, 102. | 
acceptance and payment ſupra proteſt, See honor. 
w— — Coſts of ſuit given where ſuit may be without proteſt, 233. 


Q 
Qualified acceptance as to pay half in money, &c. may be refuſed, 68. 
R, Reccipt 
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Receipt of a part from acceptor, drawer, or indorſer of a bill no 
diſcharge if notice given, 77. 

vor of part from maker or indorſer of a promiſſory note, 62. 

if part be received, remainder can only be recovered by an 
action, 231, 232. 

Receipts, ſtamps required thereon, 7. 

- forging receipt on the back of a bill felony. See forgery, 

Record of cauſe to be tried, 254. 

Re-exchange, definition thereof, 233, 234, 235+ 

Relations, admitted as witneſſes, 279. 

Releaſe of all actions not a releaſe of an execution, 251. 

— witneſs admiſlible by releaſing his intereſt, 290, 291. 

Rent not due till the laſt inſtant of the day, 96. 

Rule to ſhew cauſe, 255, 256. 


8. 


Satisfaction that may be had by ſuing on a bill or note, 227, 228. 

——— — holder may ſue all or any of the parties till ſatisfaction is 
had, 228, 229. 

— may ſe ſubſequent indorſer, after ineffectually taking in 
execution a prior, 229. 

— acceptor may be ſued by drawer after having been cha 
in execution by holder of a bill, and afterwards diſcharged by the 
lords' act, 229, 230. 

if holder obtain judgments in ſeveral actions, can only re- 
cover the ſum recoverable, though may take out execution for the 
coſts in all the actions, 230, 231. | 

if ſeveral actions are brought on a bill, court will not ſtay 
proceedings in that againſt acceptor without payment of coſts in all 
the actions; otherwiſe in the actions againſt others, 231. 

after a partial ſatisfaction verdict muſt not be taken for 
more than the ſum remaining due, ib. | 

— it indorſce receive part from drawer can recover only re- 
ſidue from acceptor, 231, 232. | 

— if drawer pay the whole, acceptor is diſcharged, and if 
pay after notice that drawer has paid action lies againſt him, 232. 

indorſer diſcharged by bail pay ing debt and coſts, 232, 


— 


233. 

—— —— intereſt and expences recoverable in an action, 233. 235, 
236. | 

— — ſtisfaction that may be had by proving under a commiſ- 

ſion of bankruptcy, 237. 

circumſtances under which a bill or note will or, will not 

be admitted to be proved, ib. 238. 

how holder may prove where the bill or note is unexcep- 

tionable, and how where received a part before or after having 

proved, 238, 239. 

debt expunged by holder of a bill compounding with am 

acceptor after proving under commiſſion againſt indorſer, 239, 


240, 241. 
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Satisfaction, bill drawn by way of accommodation, holder allowed 
to prove, 241. . 5 

F- ability to pay money a good conſideration for a bill; 
acceptance of bills a good conſide ration for a bond and obligee en- 

titled to prove, though he has not paid the money, ib. 

— — 1f acceptance be lent, and borrower with his ſurety give 
a joint note of hand to furniſh the money, and become bankrupts, 
acceptor may prove under their ſeveral eſtates, though — — 
iſſued prior to acceptance, 241, 242. 

note lent by drawer thereof, as a ſecurity to bankers for 
accepting bills, drawer allowed to prove under commiſſion againſt 
borrower of the note, 242. 

— — indorſer compelled to take up bills after a commiſſion 
againſt acceptor, may prove upon the bills 242. 

if payee of a promiſſory note pay the amount of it to an 
indorſee after the bankruptcy of the maker, he may recover againſt 
the maker notwithſtanding his bankruptey and certificate, 243. 

— —— intereſt allowed under a commiſſion, 244, 245. 

— —— proving the coſts and charges accrued or incurred by a bill 

or note, 245. 5 : 

Securities void. See conſideration. Statutes. 

Servant uſually employed may draw promiſſory note for maſter, 


34+ ; 
— may draw, accept and transfer bills for maſter, 45, 46. 


84. 


when ſervant ſhall be perſonally bound by his acceptance, 

84, 85. x 

— e of ſervant muſt be 22 223. 

— ſubſequent aſſent evidence of precedent authority, and uſual 
employ of general authority, ib. 4 

difference between a ſervant or agent aQting under a limited 
authority and a general agent, 126, 127, 128, 129. 

=—— Cntries of ſervants good evidence after their deaths, 250, 
261. Os rae 5 3 


ſervant embezzling his maſter's goods and pawaing them ad- 

mitted a witneſs to prove the fact, 290. 

Setts, ſtamps required on bills drawn in ſetts, 3. 

— deſeription of bills drawn in ſetts, 52. 54. 

— how they are ſtated in pleading. See declaration —6. 

Set-off, may be by holder of bill, 39. | 

Sight, bills payable at ſight not tendered for acceptance, no days of 
grace allowed thereon ; otherwiſe if made payable after ſight, 47. 


no days of grace allowed on bank bills payable after ſight, 247. 


Signature of parties to a hill or note when neceſſary to be proved, 


I 
WE. 2 —— how to be proved, 222, 223. 
Simple contract debts, 43. | 8 
Smuggling, an illegal conſideration, 130. 
Stamps, what required for bills and notes, 3, 4. 

— what for receipts, 7: „„ 
Statutes concerning ſtealing bills or notes, 156. 
concerning forging them, 164. | 


Statytes 


I 
L 
L 


tes 
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Statutes reſtraining the negotiation of bills and notes drawn for leſs 
than 208. and . 17. 19. | 

—— whereby ſecurities, bills, notes and contracts, are declared 
void, 143, 144, 145 ; 

w—— ſtatute requiring ſtamps on bills, notes, and receipts, 2. 

—_— whereby letters containing agreements are exempt from ſtamp 

uty, 15. N 

fz & 4 Ann, for putting promiſſory notes on ſame footing 
with bills of exchange, 34. 

—— of 9 & 10 Will. and 3 & 4 Ann. for proteſting bills, 89, go, 
91. 

— ſtatutes for helping inaccuracies in pleadings, 199, 

Steward, entries written by him admiſſible evidence after his death, 
261. | 

Stock-jobbing, an illegal conſideration, 145. 

— money lent to pay a ſtock- jobbing contract recover- 

able, 131, 132. 5 

Style, effects thereof by alteration from old to new in different 
countries, 50, 5 1. 


T. 

Fables for calculating intereſt at gl. per cent. 178. 

Theft, ſtealing bills or notes felony, 1 56. 

innocent holder may recover on a ftolen bill or note, 16r, 
162, 163. 

Time, how to be reckoned on inland bills, 47. 

— On promiſſory notes, 63. 

— on foreign bill. See foreign bills. 

T oties quoties, definition thereof, 18. n. 

Trade, owners property in a bill or note at an end when paſſed in the 
regular courſe of trade, 156. 
Traders, what agreement for ſale of goods of fol. value and up- 
wards will be binding without writing. 269, 270. | 
—— What to pay * goods, if another to whom they are ſold 
does not pay, 271. 

— how a trader may become a partner, and ſubject himſelf to 
debts contracted by others. See partnerſhips. 

Transfer of bills and notes, by indorſement or delivery, 102. 

Treaſon, one witneſs ſufficient to prove it where there is no corrup- 
tion of blood, 273. 

Trial by jury, 254, 255. 

—— by proviſo, 254. 

Truſtee, of what he may give evidence, 276, 277. 


U. 
Uſance what, its variance in different countries, 51, 51. 
how ſtated in pleading. See declaration—6. 
Uſe, bill payable to one for the uſe of another may be indorſed by 
him to whom made payable, 117. 
Uſurious conſideration, whereby bills and notes are void in the hands 
of innocept indorſees, 139. 
5 3 N Vſury 9 


Uſury, in an action for ſame, borrower of money a good witneſe 
after the money paid, 281. 285. 


V, , 
Value received, bill of exchange negotiable though it be not ex- 
preſſed therein, 46. | 
— required in bills of exchange for proteſting ſame, 94. 
— in foreign bills the different kinds thereof uſually ſpecified, 5 3. 
Verdict, 255, 256. 
Voir dire, examining witneſſes thereon, 280, 281. 


W. 
Wager of law, what and when allowed, 251. 


Wagers, 143. n. 

Wike. See huſband and wife. Married woman. | 

Witneſs required to bills and notes drawn for leſs than 5l., 17, 18. 

ore witneſs (if credible) ſufficient evidence to a jury, 267. 
273. | 

e who are and are not competent witneſſes. See evidence. 

Words, acceptance by words binds acceptor, 67, 68. 

Writ or proceſs for commencing an action, 251. 

— writ of inquiry what and how to be executed on a bill or note, 
224, 225, 220, 225, 

— not always neceſſary for aſcertaining damages, 226, 227, 

— of error, 256. 

Writing, how a perſon's hand writing may be proved, 264, 265, 

— —— What uſt be evidenced by writing, 268—272. 

—— what pi ſe or engagement without writing will bind where 
one comes to procure credit for another, 271. 

—— bill or note payable to order not transferable but by indorſe- 
ment in writing, 31. 102, 

— acceptance mult be in writing to charge drawer with coſts, 65, 
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